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 P-R-O-C-E-E-D-I-N-G-S 

 Time:  11:01 a.m. 

  CHAIRPERSON GRIFFIS:  I would like to open 

the morning session of 13 January 2004.  Of course, 

this is the Public Hearing of the Board of Zoning 

Adjustment for the District of Columbia.   

  My name is Geoff Griffis, Chairperson.  

Joining me today is Ms. Miller, the new Vice Chair, 

and also Mr. Etherly.  Mr. Zaidain is representing 

National Capital Planning Commission, and with us this 

morning is Mr. May, representing the Zoning 

Commission. 

  As you have been sitting here, you  may 

well know this.  However, copies of today's agenda are 

available to you.  They are located on the wall where 

you entered into the hearing room.   

  There are several important things 

attendant to all public hearings for the Board of 

Zoning Adjustment.  The first, and important, is 

everything is being recorded.  There are two ways that 

this is being recorded.  One is for the court reporter 

who is sitting to my right.  We are also recording and 

broadcasting on the Office of Zoning's website, a live 

viewing of this proceeding. 

  Accordingly, we ask several things.  First 
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of all, I would ask everyone to turn off cellphones 

and beepers at this time, also to be aware when coming 

forward to speak to the Board, we would ask that you 

have a microphone on so that you can be recorded into 

the record and, when finishing speaking, I would ask 

that you turn the microphone off. 

  Also, all persons planning to testify 

either in favor or in opposition to an application 

must fill out two witness cards.  Witness cards are 

available to you at the door you entered into and also 

at the testimony table that is sitting in front of us. 

   Those two cards go to the court reporter 

who is sitting on the floor to my right.  Please do 

that before coming forward, and then you will be ready 

to make yourself comfortable in front of us and give 

us the wisdom that you have come to bestow upon us. 

  The order of proceeding for a special 

exception and variance before the Board of Zoning 

Adjustment of the District of Columbia is this.  

First, we will hear from statement and witnesses of 

the applicant.  Second, we will hear any government 

reports attendant to the application. 

  Third, we will hear reports from the 

Advisory Neighborhood Commission within which the 

property is located.  Fourth, we would hear from 
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parties or persons in support of the application.  

Fifth, we would hear from parties or persons in 

opposition to an application.  Sixth, we would have 

closing remarks by the applicant. 

  Pursuant to Sections 3117.4 and .5, the 

following constraints will be made.  I don't think 

this is attendant to this morning's session.  So I am 

going to skip that, actually, because it goes to the 

timing and how much timing we will allow. 

  The most important piece, of course, if  

you are a person giving testimony attendant to an 

application, you are allotted three minutes time, and 

 I will update you on that. 

  The record will be closed at the 

conclusion of each case except for any material that 

is specifically requested by the Board, and we will be 

very specific on what we need to be submitted and when 

it is due into the Office of Zoning. 

  The Sunshine Act requires that all 

proceedings before the Board of Zoning Adjustment be 

held in the open and before the public.  This Board 

may, consistent with its rules of procedure and the 

Sunshine Act, enter executive session.  Executive 

session would be for the purposes of reviewing the 

record or deliberating on a case.   
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  The decision of this Board in contested 

cases must be based exclusively on the record.  

Therefore, we ask several things.  Of course, 

everything that you want on the record needs to be 

said into a microphone or submitted in writing to the 

file.  Secondly, most importantly, we would ask that 

people present today not engage Board members in 

conversation so that we do not give the appearance of 

not deliberating solely on a case that is put before 

us. 

  It is now appropriate for us to look at 

any preliminary matters attendant to this morning's 

application.  Preliminary matters are those which 

relate to whether a case will or should be heard 

today, such as requests for continuance, postponement, 

or withdrawals. 

  If you do not believe you are ready to go 

forward with a case today or you believe that the 

Board should not proceed with one of its cases, I 

would ask that you come forward and have a seat at the 

table in front of us as an indication that you have a 

preliminary matter.   

  Let me go to staff to see if they have any 

preliminary matters for the Board at this point. 

  MS. BAILEY:  Staff has none, Mr. Chairman. 
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  CHAIRPERSON GRIFFIS:  Very well.  Thank 

you very much.  Then let me ask that all individuals 

that are going to testify today, if they could please 

stand and give their attention to Ms. Bailey, who is 

at the far right, my right of the dais, to be sworn 

in.  You will be taking an oath today.  Any persons 

that are planning to testify, if you would please 

stand. 

  (Witnesses sworn.) 

  CHAIRPERSON GRIFFIS:  Very well.  Whenever 

we are ready, we can call the first case. 

  MS. BAILEY:  Good morning to everyone.  

This is Application Number 17101 of Catherine C. and 

Gerald P. Tyson, pursuant to 11 DCMR 3104.1, for a 

special exception to allow a one-story rear addition 

and open deck to a single-family detached dwelling 

under section 223, not meeting the side yard 

requirements.  That is Section 405.  The property is 

located in the R-1-B District at premises 5609 

Sherrier Place, N.W., also known as Square 1451, Lot 

836. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  I neglected in my opening as we were 

racing through this to say probably the most important 

thing, and that is good morning to the Office of 
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Zoning staff that's with us:  Ms. Bailey, who has just 

now called the case and sworn in all those who are 

going to be giving testimony, and Mr. Moy.   

  So with that, let's move to Application 

17101.  We have the applicant in front of us.  Why 

don't we turn it over to you to introduce yourself, 

and I would ask that, when you do, first just begin 

with your name and your address for the record. 

  MR. TYSON:  I am Gerald Tyson of 5609 

Sherrier Place, N.W., Washington, D.C.   

  CHAIRPERSON GRIFFIS:  Thank you. 

  MS. TYSON:  Catherine Tyson of 5609 

Sherrier Place. 

  CHAIRPERSON GRIFFIS:  Excellent.  One 

digression.  Is there -- How do I pronounce his name? 

 Echanometes?  Is there Dinah or Frank Echanometes 

here?  Okay.  One of the first pieces that we need to 

do is establish party status.   There are two 

applications for party status.  They are actually 

proponents.  So I think we can take this as they are 

not here today to have full participation as a party, 

take it as testimony, written testimony into the 

record. 

  Are you aware of the party status 

applications? 
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  MR. TYSON:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  Do you have 

any objection to doing that? 

  MR. TYSON:  No. 

  CHAIRPERSON GRIFFIS:  Very well.  Let's go 

to you then.  This is, of course, as has been 

announced, an addition under Section 223.  I would 

just go to you for brief opening remarks. 

  MR. TYSON:  Our lot is a nonconforming 

one.  Our house was built in 1923 or '24, and sited 

three feet from the property line.  I don't know that 

the property line was there originally, but at some 

point a side yard might have been sold off. 

  In any event, the house is now situated 

three feet on one side from the property line.  We 

wish to add a one-story, one-room addition and open 

deck to the rear of the house. 

  Prior to submitting our application, we 

canvassed all of the neighbors within a 200 foot 

radius, and showed them final elevations for the 

project.  None of them had any objections to it.  We 

showed the final elevations to the affected neighbor 

who submitted a letter indicating that he had no 

objection to the project. 

  With that, we then submitted the 
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application.  We did not put any papers in until we 

had the community's blessing, so to speak.  Our 

affected neighbor also testified at the ANC-3D meeting 

at Sibley Hospital in early December, indicating that 

he had no objection to the project.  He hadn't changed 

his mind in any way. 

  So we come before the Board today to seek 

a special exception. 

  CHAIRPERSON GRIFFIS:  Indeed.  Thank you. 

 And Exhibit Number 6 in the record, of course, is the 

petition from the abutting property owners.  Then we 

do have the letter that was also submitted.  I am now 

putting Exhibit Number 8 in the file. 

  So in talking to the neighbors, no 

evidence, there were no comments, nothing came to 

light that this would somehow substantially adversely 

affect the use or enjoyment of the adjoining 

properties? 

  MR. TYSON:  No. 

  CHAIRPERSON GRIFFIS:  Wouldn't have any 

impact on light or air available to the neighboring 

properties? 

  MR. TYSON:  That issue was never raised by 

any of the neighbors. 

  CHAIRPERSON GRIFFIS:  Nor the privacy of 
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use or enjoyment by the neighbors? 

  MR. TYSON:  No. 

  CHAIRPERSON GRIFFIS:  And was there any 

sort of concern that was raised or is there a concern 

in your mind or evidence that the addition with the 

original building would somehow visually intrude or 

not fit the character of the neighborhood? 

  MR. TYSON:  No.  In fact, we worked very 

closely with the architect to design an elevation and 

addition that would look like it was part of the 

original house, if possible. 

  CHAIRPERSON GRIFFIS:  I see.  Okay.  And 

you have submitted drawings that substantially 

illustrate what you are proposing.  Is that correct? 

  MR. TYSON:  Yes, we have. 

  CHAIRPERSON GRIFFIS:  Okay.  Other 

questions from the Board?  Anything?  Very well.   

  What I would like to do is just move on to 

the government reports then.  We will hear anybody 

that wants to give testimony, and then I will turn to 

you for any closing remarks, unless there is anything 

else you want to add at this point. 

  MR. TYSON:  Nothing at this point. 

  CHAIRPERSON GRIFFIS:  Very well.  Let's go 

to the Office of Planning then.  I'm sorry, Mr. 
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Zaidain. 

  BOARD MEMBER ZAIDAIN:  Well, I just have -

- I'm looking at the notes and computation sheet 

submitted by DCRA, and I'm just curious as to the two 

variance numbers that were received.  I guess they are 

just expressing that.  I've never seen that before in 

a computation expression that we have gotten from 

them.  I am just curious.  This, the lot width. 

  CHAIRPERSON GRIFFIS:  I see.  And lot 

width? 

  BOARD MEMBER ZAIDAIN:  Yes.  They are just 

saying 25 percent below -- or they need a 25 percent 

variance from the lot width requirement.  Is that -- I 

just thought that was kind of strange.  I just wanted 

some clarification on that.  Usually, they just say 

the dimension and they don't express it in a 

percentage thing.   

  CHAIRPERSON GRIFFIS:  You know, I don't 

find great clarity in the percentage.  You know, the 

plat, if you look at it, they are saying that there's 

12.5 existing -- Oh, I see.  It's 12.5, 25 percent of 

50?   

  BOARD MEMBER ZAIDAIN:  You're asking the 

wrong guy for that. 

  CHAIRPERSON GRIFFIS:  Okay.  It is.  We 
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have the Zoning Commissioner attesting and certifying. 

 Let's move on then. 

  BOARD MEMBER ZAIDAIN:  Okay.  I was just 

curious, because I've never seen that before.  So, 

okay.  At least that I can recall. 

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER MAY:  Just don't try to do 

the math on the side yard calculation.  That's usually 

where we get hung up. 

  CHAIRPERSON GRIFFIS:  It's always 

interesting to do percentages of feet.  Okay, let's go 

on to Office of Planning. 

  MR. JACKSON:  Mr. Chairman and members of 

the Board, my name is Arthur Jackson, D.C. Office of 

Planning.  I prepared the report before you on this 

application, and I would like to stand on the record 

with regard to this application and just highlight a 

few issues. 

  CHAIRPERSON GRIFFIS:  Good. 

  MR. JACKSON:  With regard to Section 223, 

I find that the application and the proposal meets the 

requirements under Section 223 and, therefore, it 

meets the requirements for -- and based on meeting 

those requirements, we find that granting this relief 

would be in harmony with the general purpose and 
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intent of the zoning regulations and the zoning map, 

and that the proposed changes would not tend to affect 

adversely the use of neighboring properties. 

  I would also note that in your packet 

there was not a copy of the actual plat that had been 

prepared by the applicant, but that was distributed 

this morning. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. JACKSON:  It gives you additional 

background on the site.  I did visit the site, and 

based on the response by the neighbors, I think the 

community concurs, and the ANC -- I think the 

community concurs that the impact of -- there would be 

negligible impact by the proposal. 

  With that, the Office of Planning 

recommends approval of this special exception to allow 

a new addition and deck, to continue the existing 

nonconforming 3-foot side yard setback along the 

southern property boundary. 

  That concludes the Office of Planning 

summary of its report, and we are available for 

questions. 

  CHAIRPERSON GRIFFIS:  Great.  Thank you 

very much, Mr. Jackson.  Again, a very substantive 

report.  Does the applicant have a copy of the Office 
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of Planning's memo? 

  MR. TYSON:  Yes, we do. 

  CHAIRPERSON GRIFFIS:  Good, and you have 

had a chance to read it? 

  MR. TYSON:  Yes, we have. 

  CHAIRPERSON GRIFFIS:  Excellent.  So you 

do note that, probably the same as I do, the layout of 

the entire test and requirements for this and that, 

based on the evidence and the facts in this case which 

has rendered their decision to recommend approval of 

this. 

  Any questions from the Board of the Office 

of Planning at this time?  Is there any question from 

the applicant, cross-examination of the Office of 

Planning? 

  MR. TYSON:  No. 

  CHAIRPERSON GRIFFIS:  Okay, good.  Mr. 

Jackson, thank you very much.  Very helpful in 

assisting the Board. 

  Let's move on then to ANC-3D which 

recommended approval.  It is Exhibit Number 22.   The 

report is noted as timely filed, and I do believe that 

it meets the test of being granted great weight, 

unless I can be corrected.  Not being corrected, it is 

signed by Mr. Finney.   
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  Does the applicant have any questions of 

the ANC letter.  Is the ANC member here, 3D?  No.  

Okay.  Anything? 

  MR. TYSON:  No. 

  CHAIRPERSON GRIFFIS:  Very well.  Is 

anybody here wanting to provide person testimony, 

personal testimony regarding application 17101, either 

in support or in opposition?  Not seeing indication 

there is anyone here to give testimony, I turn it to 

you for any closing remarks that you might have. 

  MR. TYSON:  No closing remarks.  Thank 

you. 

  CHAIRPERSON GRIFFIS:  It's going to be 

done by summer?  You don't have to answer that on the 

record. 

  MR. TYSON:  Do you know a contractor? 

  CHAIRPERSON GRIFFIS:  Okay.  I think -- 

Pardon me? 

  COMMISSIONER MAY:  We haven't voted yet. 

  CHAIRPERSON GRIFFIS:  Oh, I know that.  

That's why I wasn't going to have him actually answer 

it.  I would move approval of 17101 for the special 

exception to allow a one-story rear addition and open 

deck to a single-family detached dwelling under 

Section 223.   
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  This was not meeting the rear yard, and it 

seems to be on also the tabulation not meeting the 

minimum lot width at premises 5609 Sherrier Place, 

N.W.  I ask for a second. 

  VICE CHAIRPERSON MILLER:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 I think it is very clear, this application enjoys the 

support of the critical evaluation of the Office of 

Planning, also ANC-3D, the adjacent neighbors and the 

immediate neighbor.  No evidence was brought to light 

in terms of how it could not meet the test for special 

exception under 223, and I believe should be 

supported. 

  Any other deliberation, questions, 

comments from the Board?  Not seeing any indication, I 

would ask for all those in favor, signify by saying 

Aye.  Opposed?   

  MS. BAILEY:  The vote is recorded as five-

zero-zero to approve the application, motion made by 

Mr. Griffis, seconded by Mrs. Miller, Mr. Etherly, Mr. 

Zaidain and Mr. May are in support.   

  This is a summary order, Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  I don't see any 

difficulty in doing a summary order unless Board 

members feel differently.  Let's do a summary order on 
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this then. 

  Very well.  Thank you very much.  

Appreciate your patience this morning, and enjoy the 

addition. 

  Let's move on then to the next case. 

  MS. BAILEY:  The second case is 

Application Number 17100 of Jesus Is The Way Church, 

pursuant to 11 DCMR 3104.1, for a special exception 

for a change of nonconforming use under subsection 

2003.1, or in the alternative, pursuant to 11 DCMR 

3103.2, a variance from the use provisions to allow a 

coffee/sandwich shop under subsection 330.5.  The 

property is located in the R-4 District at premises 

129-131 15th Street, N.E.  That's on the first floor, 

also known as Square 1069, Lot 801. 

  Would the applicant please have a seat the 

table? 

  CHAIRPERSON GRIFFIS:  Good morning.  I'll 

just have everyone introduce themselves for the 

record.  So you are going to give me your name and 

your address for the record.  Why don't we start on my 

right? 

  MR. DOUGLAS:  My name is Arthur Douglas.  

My address is 55 Longfellow Street, N.W., Washington, 

D.C. 
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  MS. DOUGLAS:  My name is Sandra Douglas.  

My address is 55 Longfellow Street, N.W., Washington, 

D.C. 

  MR. MUSGROVE:  My name is William 

Musgrove, Pastor of Jesus Is The Way Evangelist 

Outreach. 

  CHAIRPERSON GRIFFIS:  And your address? 

  MR. MUSGROVE:  127 15th Street, N.E. 

  CHAIRPERSON GRIFFIS:  Thank you.  Okay, 

why don't I turn it over to you for the presentation 

of the case. 

  MS. DOUGLAS:  My name is Sandra Douglas.  

I presented applications for a variance to open up a 

coffee shop at 129 15th Street, N.E.  The property has 

always been a commercial use, even though it is in a 

residential neighborhood, R-4 District, but it's 

always been for commercial use, dating back to 1959. 

  CHAIRPERSON GRIFFIS:  Was it continually 

in commercial use?  Was there any time at which it was 

not occupied? 

  MS. DOUGLAS:  From my records, it's been 

in continual use.   

  CHAIRPERSON GRIFFIS:  And what was the use 

immediately prior to your use? 

  MS. DOUGLAS:  It was a teeshirt shop. 
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  BOARD MEMBER ZAIDAIN:  It was a what? 

  MS. DOUGLAS:  A teeshirt shop. 

  CHAIRPERSON GRIFFIS:  Teeshirt shop. 

  BOARD MEMBER ZAIDAIN:  We need to have 

lights in the front. 

  CHAIRPERSON GRIFFIS:  Yes, that's true.   

  BOARD MEMBER ZAIDAIN:  Mr. Chair, if I may 

ask a question.  There is a comment in the Office of 

Planning report talking about your most recent 

certificate of occupancy being June 25, 2003.  Is that 

true?  I did not find a copy of that C of O in my 

record.  

  MS. DOUGLAS:  Yes, that's true. 

  BOARD MEMBER ZAIDAIN:  Do the other Board 

members have that certificate of occupancy?   

  CHAIRPERSON GRIFFIS:  I think I can 

provide some clarity.   

  MS. DOUGLAS:  Excuse me?   

  CHAIRPERSON GRIFFIS:  Did you submit a C 

of O? 

  MS. DOUGLAS:  Yes.   

  BOARD MEMBER ZAIDAIN:  Those are 70 and 

65. 

  CHAIRPERSON GRIFFIS:  Right.  Did you 

check the evidence?  The 2003 C of O which -- It 
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doesn't look as though we do have it, but it would 

read -- Right, it does read variety, grocery, patient 

medicine, which was a continuation of the previous 

certificate of occupancies, grocery store, patient 

medicine, variety.   

  BOARD MEMBER ZAIDAIN:  So it would seem 

that that would put them under -- If I understand -- 

Please correct me if I'm wrong, because I was 

searching through the regulations before the case got 

kicked off.  But I thought the issue was, in terms of 

clarifying the relief, if the use had been ongoing for 

three years which, obviously, if they have C of O 

dated 2003, it is established that it has been, that 

they would be shifted under a special exception.  Is 

that correct? 

  COMMISSIONER MAY:  You are talking about 

something -- an aspect of the OP report.  Right? 

  BOARD MEMBER ZAIDAIN;  Yes.  I was hoping 

that to get the relief clarified, so as they present 

their case they can tailor it to that. 

  COMMISSIONER MAY:  I see.  I mean, OP is 

the one that said that it was not used continuously 

for the last three years.  Right?  So let's ask them 

what actually occurred.  We can jump the gun with 

them. 
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  CHAIRPERSON GRIFFIS:  Well, I think Mr. 

Zaidain's is just trying to narrow down what, in fact, 

he needs to be looking at. 

  COMMISSIONER MAY:  Right.   

  CHAIRPERSON GRIFFIS:  It may not be clear. 

 But why don't we continue on that frame and have the 

presentation of the entire case at this point, and 

then we can go directly to the Office of Planning for 

clarification, and deal with it in that respect. 

  As far as I see this laid out, it has both 

special exception or, in the alternative, variance. 

  BOARD MEMBER ZAIDAIN:  It was advertised 

correctly.  Right. 

  CHAIRPERSON GRIFFIS:  Okay.  Then let's 

continue, Ms. Douglas.  I think it is most important 

at this point to talk to either the special exception 

and the variance tests.  In fact, I would encourage 

you to talk to the variance test, which will cover 

essentially the special exception. 

  First of all, what is it that is unique 

about this property and, out of that uniqueness, be it 

the shape, the size, the use, what is it that then 

creates your practical difficulty for not being able 

to comply with the zoning regulations?  Why can't you 

do what is actually allowed out of that uniqueness, 
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and then, if you are allowed to do that, would it in 

fact be a detriment to the public good? 

  MS. DOUGLAS:  It's always -- Well, the 

front of the building -- It's a big bay window where 

it was -- it's obvious that it was a building -- I 

mean, for business purposes. 

  CHAIRPERSON GRIFFIS:  So it has a 

storefront bays? 

  MS. DOUGLAS:  Yes. 

  CHAIRPERSON GRIFFIS:  So your point is it 

is unique, because although it is in a residential 

area, it has commercial storefront bays? 

  MS. DOUGLAS:  Yes, and on the inside of 

the building, although it has a bathroom, there is no 

bathtub or shower inside the building.  There is a 

counter there and ledge space.  I took pictures of it, 

if you would like to see them.   

  As I said, it's always been used for a 

commercial space.  I have documentation here of what 

the space was used for.  In 1969, it was used -- I'm 

sorry.  In 1959 it was used for a variety store, and 

then it was changed to a coin operated laundry.  Then 

it was a beauty salon/barber shop.  Then it was a 

teeshirt, and I think at one point it went back to 

being a variety store again, and then now it's 
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currently licensed to be a variety store. 

  CHAIRPERSON GRIFFIS:  But you are not a 

variety store, which is why you are here.  Is that 

correct? 

  MS. DOUGLAS:  I am not -- Yes, I was -- I 

am open and operating as a variety store at this 

point. 

  CHAIRPERSON GRIFFIS:  What is the variety 

store? 

  MS. DOUGLAS:  A variety store is where you 

sell -- 

  CHAIRPERSON GRIFFIS:  A variety of things? 

  MS. DOUGLAS:  Yes, a variety of things.  

Let me tell you.  At the present, I am selling sodas 

and chips and cookies and a variety of things. 

  CHAIRPERSON GRIFFIS:  Okay.  So then what 

is it that you want to establish? 

  MS. DOUGLAS:  I would like to also be able 

to serve coffee and sandwiches. 

  CHAIRPERSON GRIFFIS:  And have sit-down 

table service? 

  MS. DOUGLAS:  Yes, because the space is 

not that large to put that many tables in, maybe two 

or three tables. 

  CHAIRPERSON GRIFFIS:  I see. 
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  MS. DOUGLAS:  Because the space is very 

narrow. 

  CHAIRPERSON GRIFFIS:  Okay.  Questions? 

  VICE CHAIRPERSON MILLER:  Sorry.  I just 

want to understand what is going on here a little 

better.  I thought that you were seeking a variance in 

this case from having to use the premises 

commercially, because it is zoned residential.  But I 

hear what you are saying is you are already using it 

as a variety store. 

  So what has triggered your coming here for 

a variance, if you are authorized for a variety store 

but not for a coffee shop?  Yes?  What is your name? 

  MR. DOUGLAS:  I'm Arthur Douglas.  The 

purpose of us being here for this variance license is 

because we were told that you cannot serve or prepare 

cooked food, sandwiches, coffee or anything like that 

unless you have a delicatessen or restaurant license. 

 Okay? 

  As stated before, it's always been used, 

as far as we know, as commercial property, and we have 

the licenses and the variance hearings that they had 

before to show that.  Okay?   

  Now an issue came up with the continuous 

use of it, and we presented that, that it's been a 
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teeshirt shop.  From that, it was a beauty shop and 

then it goes back to patent medicine, variety store, 

grocery store, so forth and so on, beauty salon, coin 

operated laundry, and all that is here.  But to serve 

-- To use it for the purpose of serving coffee, 

dispensing it, and to making sandwiches there on the 

premises, we need a delicatessen or restaurant license 

for that.  So that's why we are here, for that 

purpose. 

  CHAIRPERSON GRIFFIS:  Okay.  Let me just 

make one very important clarification.  Of course, we 

are not a licensing board, but we would -- That would 

 allow you to have the appropriate -- If a variance 

was granted, allow you that use, which then you would 

go in and get your licensing for all that. 

  For clarity and additional clarity 

perhaps, Ms. Miller, this is a referral from the 

Zoning Administrator, and the Zoning Administrator's 

Exhibit Number 7, which reads -- and it is from Fay 

Ogunneye:  "Your certificate of occupancy application 

55622 filed the use the subject premises as a 'coffee 

shop' is disapproved due to the need for Board of 

Zoning Adjustment approval.  The property, for 

purposes of zoning, is classified as R-4 which does 

not allow the proposed use.  You may, however, request 
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a variance from the use provisions under 2003.1 of the 

R-4 zone.  Variance must be obtained through the 

public hearing before the Board of Zoning Adjustment." 

  BOARD MEMBER ZAIDAIN:  So if I understand 

correctly, what caused the problems for you was -- or 

made you go to this proceeding is the fact that you 

now would have to prepare food on site.  Is that 

correct? 

  MR. DOUGLAS:  Yes.  That's the purpose of 

us trying to open up, to prepare the food and serve it 

and to dispense the coffee. 

  BOARD MEMBER ZAIDAIN:  Okay.  You said 

that you sell some food now.  Is that just being 

trucked in? 

  MS. DOUGLAS:  Exactly. 

  MR. DOUGLAS:  We have prepackaged food.  

We have fruits, salads, 100 percent juices.  She has 

gift packages with prepackaged coffees, tees, coffee 

pots, so forth and so on. 

  BOARD MEMBER ZAIDAIN:  Okay.  And none of 

that is prepared on site? 

  MR. DOUGLAS:  None of that is prepared on 

site, no. 

  BOARD MEMBER ETHERLY:  Mr. Chair, just to 

kind of continue in that vein, with respect to the 
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ownership of the property, the property is owned by 

the church.  Is that correct, Pastor Musgrove? 

  MR. MUSGROVE:  Yes. 

  BOARD MEMBER ETHERLY:  Could you turn your 

microphone on, please, just so we can get that on the 

record.  But you indicated that, yes, it is owned by 

the church? 

  MR. MUSGROVE:  Yes, it is.  The property 

is owned by the church. 

  BOARD MEMBER ETHERLY:  Okay.  Is the 

property -- and this more just for understanding the 

overall context, not necessarily as part of the 

variance test.  But will the property be operated as 

an arm or as an entity of the church?  Is it meant to 

be a profit making venture? 

  MR. MUSGROVE:  It's separate. 

  BOARD MEMBER ETHERLY:  It's separate? 

  MR. MUSGROVE:  Yes, it is. 

  BOARD MEMBER ETHERLY:  Okay.  Now, Ms. 

Douglas, you were beginning to speak a little bit to 

the kind of internal aspects of the property and the 

difficulty that you would have regarding conversion to 

a more residential type of use.  I wanted to just talk 

a little more about that. 

  You indicated in your written submissions, 
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just as you indicated in testimony, that when you look 

at some of the internal plumbing fixtures, there would 

be some costs incurred, some significant costs 

incurred to convert those pieces over. 

  Could you describe a little bit the 

interior?  I think you indicated that you had some 

pictures.  If you wanted to submit those pictures, it 

would perhaps be helpful.  Just keep in mind, of 

course, that you won't be able to get them back.  So 

if you want to hold onto them and put them back in 

frames, we wouldn't be able to do that, but that might 

be very helpful. 

  If you could speak a little bit to the 

interior as perhaps you submit those photographs to 

staff, that would be helpful.  But if you could talk a 

little bit about the interior of the facility, because 

I believe, as you will hear, we will talk a little bit 

about the Office of Planning's report. 

  Aside form the commercial bay window, the 

Office of Planning is of the opinion that you would 

not incur any other major expense to essentially 

retrofit or convert this property back to a more 

appropriate residential look.  So if you could speak 

to that, that, I think, would be helpful. 

  MS. DOUGLAS:  Well, the building is so 
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narrow that -- on the inside, on the side that I am 

using, it's so narrow that the rooms would be very, 

very tiny if you tried to turn it into a living space, 

and the bathroom, too, because there -- When it was 

built, it wasn't built for family use or for living 

use.   

  It's very small, and it would not be very 

cost effective to try to find the space to open it up 

to add a tub and a shower and the necessary things 

that you would need to make it a living quarters. 

  CHAIRPERSON GRIFFIS:  What is the width of 

the property? 

  MS. DOUGLAS:  Twenty-five by 80.   

  CHAIRPERSON GRIFFIS:  It's 25 feet wide? 

  MS. DOUGLAS:  By 40, yes. 

  CHAIRPERSON GRIFFIS:  And you say that -- 

You just indicated that that is too narrow for 

residential use? 

  MS. DOUGLAS:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. DOUGLAS:  It is very -- It's long, but 

the width of it --  

  CHAIRPERSON GRIFFIS:  Okay, 25 feet.   

  COMMISSIONER MAY:  Can I try to get -- I 

think I understand what the issue is here.  The entire 
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property is 25 feet, but is your shop only in one-half 

of it? 

  MS. DOUGLAS:  Yes. 

  COMMISSIONER MAY:  Okay.  So their shop is 

12 1/2 feet wide, roughly, and then the building is 

about 40 feet wide, but the lot is 80 feet, according 

to the records. 

  CHAIRPERSON GRIFFIS:  Oh, I see.   

  COMMISSIONER MAY:  Can I ask another quick 

question?  Is there a second floor on this building? 

  MS. DOUGLAS:  No. 

  COMMISSIONER MAY:  There is not?  It's a 

single floor structure. 

  MR. DOUGLAS:  May I say something?  Okay. 

 As you know, it is two addresses, 129 and 131.  Like 

I say, they are split down the middle.  If you look in 

the block, everything on the block has -- to refer to 

your question, everything on the block has two to 

three stories, and this is -- I guess somebody made 

mention of a flat or something like that.  I think I 

read that.  It's just one story, and as you stated, 

it's split down the middle. 

  So that's when she speaks about that it 

would be very hard to put living quarters in there.  

Yes, it would, because as she stated, it would be very 
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narrow.  If you look at the pictures, I couldn't 

figure out how you would configure living space, 

bathroom, kitchen, so forth and so on. 

  BOARD MEMBER ETHERLY:  What is at the 

other half of the address? 

  MS. DOUGLAS:  The other half is church 

storage. 

  BOARD MEMBER ETHERLY:  Very quickly, back 

to what Mr. Douglas was speaking to a moment ago, are 

they -- is the entire -- When we look at Exhibit 5 

which has a picture of the exterior of the subject 

property, you can see the two doors where, of course, 

the property is split. 

  Now is that entire property 129 or are 

there two separate addresses? 

  MR. DOUGLAS:  Two separate addresses.  

When you look at the picture, the door to your right 

is 129, and the door to your left is 131. 

  BOARD MEMBER ETHERLY:  Okay.  So for 

purposes of the subject property here, you are 129? 

  MR. DOUGLAS:  131. 

  COMMISSIONER MAY:  We are looking at some 

regulation questions about the uses and where they are 

allowed.  Just give us a minute. 

  BOARD MEMBER ZAIDAIN:  I'm been kind of 
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discussing with corp counsel.  I think we are under 

2003.1, and from our first reading of the regulations, 

the most restrictive district that permits a variety 

store is CR, which is the mixed use, and I think where 

we are at is making sure that a deli is permitted in 

that.  If they are, then we can proceed under a 

special exception.  I think that's the consensus from 

the southern part of the Board here, if my directions 

are right.  Just reiterating, the 2003.1 regulation. 

  The way 2003.1 is read is, if you have a 

legally existing nonconforming use that wants to be 

changed to another use, then you have to find what the 

most restrictive district is that allows that existing 

use and, if the proposed use is allowed in that 

district, then they can proceed under special 

exception.  Why does that make sense? 

  CHAIRPERSON GRIFFIS:  So what would be a 

variance? 

  BOARD MEMBER ZAIDAIN:  I don't know. 

  CHAIRPERSON GRIFFIS:  Some use that wasn't 

allowed in any district. 

  BOARD MEMBER ZAIDAIN:  Or some use that is 

not allowed in the most restrictive district that the 

existing use is permitted in.  That would be a 

variance.  I'd like to think of a simple example right 
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now, but I can't, of that instance. 

  CHAIRPERSON GRIFFIS:  The existing matter 

of right use or the existing nonconforming use? 

  BOARD MEMBER ZAIDAIN:  If they wanted to 

change this use to an industrial use, let's say, then 

that wouldn't be permitted, because that's not allowed 

in CR.   

  CHAIRPERSON GRIFFIS:  But this is an R-4 

zone. 

  BOARD MEMBER ZAIDAIN:  I know, but the way 

2003.1 read, it doesn't pertain to the underlying 

zoning.  It is more focused on the use. 

  CHAIRPERSON GRIFFIS:  Right.   

  BOARD MEMBER ZAIDAIN:  And the fact that 

it is a legal nonconformity, and this is a legal 

nonconformity, because it hasn't discontinued for 

three years.   

  CHAIRPERSON GRIFFIS:  Okay.  So your 

understanding is that this is special exception? 

  BOARD MEMBER ZAIDAIN:  That is my 

understanding. 

  CHAIRPERSON GRIFFIS:  Other Board members? 

  COMMISSIONER MAY:  I'm sorry.  Did we 

determine that a deli is allowed in CR? 

  BOARD MEMBER ZAIDAIN:  That's my 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 37

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

understanding. 

  CHAIRPERSON GRIFFIS:  Yes, the retail is. 

 Looking quickly, I've found in Chapter 6 CR, along 

with bowling alleys which are prohibited.  We have 

retail sales or services not specified in 602.6, .8 

and .18.   

  BOARD MEMBER ZAIDAIN:  I guess this is one 

of those type of references where it refers to a list 

that is specifically prohibited, and I don't see deli 

as being prohibited. 

  CHAIRPERSON GRIFFIS:  Unless it has to go 

all the way to C-1 which gets into restaurant. 

  BOARD MEMBER ZAIDAIN:  I think CR is a 

more restrictive district than C-1.   

  CHAIRPERSON GRIFFIS:  But does retail 

cover deli?   

  BOARD MEMBER ZAIDAIN:  I would agree.  I 

don't see any prohibited -- I don't see any reference 

in the prohibited use that talks about a 

restaurant/deli type of use.  It talks about drive-

throughs, but I wouldn't classify this as a drive-

through.   

  CHAIRPERSON GRIFFIS:  Okay.  In the record 

now, we do have application 14264.  I believe Ms. 

Miller looked at this previously, which was a request 
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for -- Mr. Zaidain, a request for special exception 

that was done in 1985 for this specific property, to 

change a nonconforming use from retail grocery store, 

patient medicine, to the automatic coin laundry. 

  So it looks like the Board established 

that this was special exception way back when, in 

looking at the coin laundry. 

  COMMISSIONER MAY:  Right, but the only 

question on special exception is whether or not 

there's been continuity of use.   

  BOARD MEMBER ZAIDAIN:  And the use has to 

have been continuous.  I think it's clear it's special 

exception.  And the use has to have been continuing 

for three years, and that is established under 2005.  

That establishes the discontinuance.  I was concerned 

about that, but I think the C of O that we just saw 

from 2003 puts it within the three-year window. 

  COMMISSIONER MAY:  Yes, assuming that was 

proper.  The only reason I have any question about it 

is because OP seemed to indicate that there had been 

some discontinuity, and I would like -- 

  BOARD MEMBER ZAIDAIN:  Right.  I'm not 

sure that there was.  But we can get some more 

information from them. 

  CHAIRPERSON GRIFFIS:  Good.  So we've 
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muddled this quite a bit.  Anything further on 

presentation of the case at this point?  What I'm 

going to do is, if there is nothing further to add to 

what you have already submitted and what you told us 

today, I am going to go to the Office of Planning and 

the government reports.  Then I will return to you for 

any closing remarks that you might have. 

  BOARD MEMBER ETHERLY:  I'm sorry.  I'll 

let the applicant respond to that question first. 

  MS. DOUGLAS:  All right.  I have a 

community petition of support and a few letters, and I 

have a letter of support from the Public Interest 

Civic Association. 

  CHAIRPERSON GRIFFIS:  Excellent.  Do you 

have copies of those? 

  MS. DOUGLAS:  No. 

  CHAIRPERSON GRIFFIS:  Do you have a copy? 

  MS. DOUGLAS:  This is all that I have. 

  CHAIRPERSON GRIFFIS:  Those are the 

originals? 

  MS. DOUGLAS:  Yes. 

  COMMISSIONER MAY:  Could we go back to the 

issue of intensity of use and the next highest level 

of intensity, because I don't believe that CR is the 

next step from R-4. 
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  BOARD MEMBER ZAIDAIN:  I don't know what 

you mean. 

  COMMISSIONER MAY:  Well, you know, we go 

up through the ladder of residential districts and 

intensity of use, and then theoretically you go into 

commercial use.  But the commercial uses in C-1 and C-

2 are much less than CR.  CR is already at the 

maximum. 

  I mean, in CR the FAR, allowable FAR is 6. 

  BOARD MEMBER ZAIDAIN:  Okay, and what is 

under C-1? 

  COMMISSIONER MAY:  Like 2 or something.  

It's comparable to the low R districts.  So I think we 

should be jumping into C-1. 

  BOARD MEMBER ZAIDAIN:  Well, I mean, CR 

may be more restrictive in what uses are allowed, but 

it sounds like you are more focused on the intensity 

as defined by FAR.  Correct? 

  COMMISSIONER MAY:  I think there is a 

reasonable assumption that a 6 FAR is going to be a 

more intense use than -- 

  BOARD MEMBER ZAIDAIN:  Well, but intensity 

-- Right.  I mean, I guess I was focusing more on 

variety of uses. 

  COMMISSIONER MAY:  That was only the 
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measure that I've looked at so far that I can cite, 

but I think that there are other -- I think CR builds 

on the high density residential as opposed to -- 

  CHAIRPERSON GRIFFIS:  Which would follow 

R-5, wouldn't it? 

  COMMISSIONER MAY:  Right. 

  CHAIRPERSON GRIFFIS:  Is it critical? 

  BOARD MEMBER ZAIDAIN:  I was going to say, 

either way the deli should fit in within the C-1, 

whatever the most restrictive district we come up 

with.  Correct? 

  COMMISSIONER MAY:  Does it? 

  CHAIRPERSON GRIFFIS:  It does fit into C-

1, I mean in uses.  It goes to -- Restaurants are a 

matter of use, and the FAR for C-1, of course, is 1.  

  COMMISSIONER MAY:  I guess I was hoping to 

see an actual deli listed in one of the C's. 

  CHAIRPERSON GRIFFIS:  I don't know that we 

do. 

  BOARD MEMBER ZAIDAIN:  Is that a defined 

use under like the parking schedule and the 

definitions?   

  CHAIRPERSON GRIFFIS:  That's a good 

question.  Well, let's keep muddling through this on 

our own here, but let's move on with anything else 
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additionally in presentation of the case now at this 

time?  Okay. 

  BOARD MEMBER ETHERLY:  Mr. Chair, if I 

could, that's a good issue that Mr. May and the rest 

of my colleagues have flagged.  But I wanted to be 

sure I just understand the relationship between 129 

and 131, and the Office of Planning probably can speak 

to this as well. 

  The two separate addresses, the entire 

structure, is under the ownership of the church.  

Okay.  For Mr. and Ms. Douglas, did you purchase 129 

alone or you are just seeking to operate -- The space 

still is under the ownership of the church, and you 

are seeking to operate.  And of course, the church is 

at 127.  Okay. 

  The reason why I'm asking this question is 

I'm kind of trying to figure out in my head if there 

is a difficulty in conversion of 129.  I want to make 

sure I have my addresses correct -- if there is a 

difficulty in the conversion.  Is it simply the case 

that you have a wall up between 129 and 131? 

  I mean, you have two separate doorways.  I 

can clearly see that in the picture.  But perhaps I'm 

just nibbling around the question of why not just 

knock out the wall?  Of course, it is used for church 
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storage, and if there is an applicant, it's your 

decision as to how you want to use the space and 

create the application.  But that's what I'm kind of 

nibbling around. 

  MR. MUSGROVE:  Well, if I may, hopefully, 

in the future, hopefully, we could come back and 

enlarge 127, you know, and engulf 129.  At one time I 

wanted to try to train and teach some fellows.  I used 

to do a lot of work with the prisoners down at 

different facilities, and I deal with a lot of your 

various drug addicts to try to get them, you know, 

back to work and take care of their families and so 

forth. 

  So it was things in my mind that I wanted 

to do even with counseling.  We used to have Feed the 

Poor programs and things like that, but -- 

  BOARD MEMBER ETHERLY:  But at this stage 

you're just not quite there yet? 

  MR. MUSGROVE:  No.  No.  I'm getting men 

back to work. 

  BOARD MEMBER ETHERLY:  All right.  Thank 

you.  Thank you very much.  Just one final question, 

Mr. Chair, and I thank you for your patience on this 

and that of my colleagues. 

  There was some reference in some of the  
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written submissions in the record regarding concerns 

about patrons who might come to the store or to the 

space.  Could you speak to either any concerns that 

you have heard or any experiences that you have had, 

positive or negative, in that respect? 

  MR. MUSGROVE:  Sure.  Well, we are in a 

neighborhood -- I've been there for years, quite some 

time.  Matter of fact, I used to live on the adjacent 

street, Ames, and it needs to be ministered to in that 

neighborhood, and some people may have taken the wrong 

look, as if you have some of these people with the 

problems.  It would have been a place to come to.  If 

 you've got a problem with immoral conduct, you come 

to the church. 

  My position is to give them the word of 

God and get them to change their outlook and to get as 

many people as possible off of welfare, get them to 

take care of their own families.  That's my basic 

theory.  That's what the church is for. 

  BOARD MEMBER ETHERLY:  But it would be 

your testimony, and perhaps that of Mr. and Mrs. 

Douglas, that you would not -- you do not believe that 

the store would attract a certain -- a crowd or 

activity that would be of concern to the surrounding 

community? 
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  MR. DOUGLAS:  Right.  As I stated before, 

I'd like to enter into the record -- I'm pretty sure 

they have told you -- a police officer for the 

District of Columbia, and several meetings that we 

attended, we explained to them that the clientele that 

we are seeking are the neighbors.  As you can see by 

the petitions, they are in support of it.  Okay? 

  To give, like I said, some light on the 

type of individuals that are around there, some people 

are addicted to heroin.  Some people are addicted to 

alcohol, so forth and so on.  The block is booked in 

by corner stores which they have had -- they said they 

had problems with. 

  So our coffee shop is not going to cater 

to that individual, as I explained.  A person who is 

addicted to alcohol, they are looking for the 99 cent 

malt liquor and the single cigarette or pack of 

cigarettes.  We are selling coffee and some sandwiches 

and some pastries and fresh fruit and so forth and so 

on.  

  I don't want to use the word higher end, 

but that's what comes to mind.  So they are not coming 

to our store to purchase the items that we are 

selling.  Okay?  They are looking for something that's 

a little cheaper or -- I don't know how else to say 
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it. 

  BOARD MEMBER ETHERLY:  That answers my 

question  Thank you. 

  CHAIRPERSON GRIFFIS:  Anything else. 

  BOARD MEMBER ETHERLY:  Thank you, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  No problem.  

Quickly, on the petition -- I mean, clearly, all it 

says is that you are in support or Sandra's Corner.  

So it doesn't really go into the test of the variance, 

but we take it for what it is. 

  Can you answer, who is Maurice Anderson? 

  MS. DOUGLAS:  He is a member of the 

church. 

  CHAIRPERSON GRIFFIS:  And it has a listing 

address of 127 15th Street. 

  MS. DOUGLAS:  I guess, because he used to 

live -- What's Mr. Bylum's address? 

  CHAIRPERSON GRIFFIS:  Isn't that the other 

address on this property? 

  MS. DOUGLAS:  125.  No. 

  MR. MUSGROVE:  It's two doors down. 

  CHAIRPERSON GRIFFIS:  Oh, the church is 

127. 

  MS. DOUGLAS:  127 is the church. 
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  CHAIRPERSON GRIFFIS:  Okay.  And I also 

note that you have a favorable signature from the 

mailman, which is always good to do.  Not sure where 

he lives. 

  Let's talk then and have you address Miss 

Joanne B. Henderson's letter that was submitted into 

the record.  Have you received a copy of that? 

  MS. DOUGLAS:  No, I haven't. 

  CHAIRPERSON GRIFFIS:  Did you check the 

file before preparing for this hearing? 

  MS. DOUGLAS:  What file is that? 

  CHAIRPERSON GRIFFIS:  Okay.  The public 

file in this case. 

  MS. DOUGLAS:  No, sir. 

  CHAIRPERSON GRIFFIS:  I suggest that you 

get it.  There's a couple of things, and it's a very 

strong letter, and maybe I'll make a copy of it and 

give it to you and you can respond to it in your 

closings.  But I'm going to give them a chance to read 

it over. 

  There's one interesting point in this, and 

they said that the church conducts numerous yard 

sales.  Is that true? 

  MR. MUSGROVE:  No, no.   

  CHAIRPERSON GRIFFIS:  Can you turn your 
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microphone on, please? 

  MR. MUSGROVE:  I'm sorry.  Maybe about 

this year -- last year we conducted a few Saturday. 

  CHAIRPERSON GRIFFIS:  Okay.  Doesn't 

really concern me, because the church isn't this.  But 

I wanted to make some clarification, because there is 

a point in here that says constant yard sales on 

Saturday; there should be some law against having one 

every weekend. 

  I just wanted to bring to the attention 

that this Board is very well aware of Section 202.8 

and Section 203.6, that in fact, as ridiculous as it 

may be, our zoning regulations do in fact regulate 

yard sales.  So you might want to take a look at that. 

 One per 12 months is allowable under the regulations. 

  Okay.  Any other questions from the Board? 

 Anything else?  Okay, let's go to the Office of 

Planning. 

  MR. MOOR:  Good morning, ladies and 

gentlemen of the Board.  I am John Moor of the Office 

of Planning.  Ms. Miller, we wanted to also 

congratulate you on your election as Vice Chair.  We 

aspire to be among those next year that inspire you in 

the Office of Planning. 

  Mr. Chair, on this application, although 
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the Office of Planning recommended denial, we agonized 

over the application.  This applicant, Ms. Douglas, 

recently acquired the site, I think maybe June of this 

year.  I couldn't establish three years prior to her 

acquiring it if it was active in any capacity, 

although there is an overall history of the site being 

used commercially for some period of time. 

  The dilemma for the Office of Planning, 

again -- although we recommended denial of the 

application -- is that the property is within the R-4 

zone which strictly forbids, in essence, restaurants. 

 But when you look at the land use designation on the 

comprehensive plan, the generalized land use map, it's 

mixed use, moderate density residential and low 

density commercial. 

  In other words, this use is encouraged on 

the comprehensive plan and denied through zoning.  

That's the conflict, obviously, that would have to be 

addressed during the amendment process for the 

comprehensive plan.  But currently, that is a use that 

the comprehensive would allow, and that was the 

dilemma for the Office of Planning. 

  I'll be glad to entertain any questions in 

our report. 

  BOARD MEMBER ZAIDAIN:  Well, you have 
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heard us struggle with what the relief is.  It may 

still -- upon further reflection, still may be a 

variance because of 2003.5, actually, and that's the 

residential restriction to other uses. 

  I guess in light of that and in light of 

your dilemma, OP still recommends denial of the 

application because of the variance test? 

  MR. MOOR:  No.  OP would request that the 

Board allow us to do something on the application 

where we would change our recommendation.  We did -- 

When I did the denial, we looked at the two addresses, 

although separate doors but two buildings, without 

taking in consideration that the side of the deli is 

the one with no second floor on it. 

  So it wouldn't be an easy conversion to 

residential.  We would have the second floor, because 

the site is so small.  So we would probably modify our 

recommendation giving that opportunity. 

  BOARD MEMBER ZAIDAIN:  One other question 

I have.  It's my understanding that a Capitol Hill 

group has filed for rezoning of properties along 15th 

Street to commercial properties.  Is that correct? 

  MR. MOOR:  Just the opposite, to 

residential. 

  BOARD MEMBER ZAIDAIN:  To residential, 
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okay.  That's all I have. 

  COMMISSIONER MAY:  I'm sorry.  When you 

say that you couldn't establish the use for the prior 

years, I mean, there is no indication that there was 

or was not or you have indications that there was not, 

that it was vacant for a period? 

  MR. MOOR:  It was our understanding that 

it had been vacant for the three years, although the 

applicant said that they could confirm that it had 

been actively used. 

  COMMISSIONER MAY:  On what basis did you -

- I mean, it was your understanding that it was 

vacant, but on what basis?  Did you talk to neighbors? 

 Did you check the C of O's or what was the basis? 

  MR. MOOR:  Observation and checking C of 

O's. 

  COMMISSIONER MAY:  Okay. 

  MR. MOOR:  I couldn't establish the use. 

  COMMISSIONER MAY:  Normally, wouldn't the 

C of O not have been issued if, in fact, there was -- 

I mean, since this is a nonconforming use, they would 

have to know that it hadn't actually been licensed for 

previous use for them to continue to issue that C of 

O, would they not? 

  MR. MOOR:  Normally, yes.   
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  COMMISSIONER MAY:  All right.  So on a 

certain level, we could probably take it that as 

having established that there was some continuity of 

use. 

  MR. MOOR:  Which is why I said overall the 

history of the site has been one of commercial use, 

although I couldn't target specifically the prior 

three years. 

  COMMISSIONER MAY:  Right. 

  MR. MOOR:  That is from 2002 back to 1999. 

  COMMISSIONER MAY:  Right.  Okay.  This is 

an issue that the Zoning Commission has struggled with 

in trying to craft other regulations in terms of 

establishing when use ends or begins, and the 

inability to track that accurately when considering 

other things.   

  So I think we have to go on what we have, 

and what we have is the occupancy, the C of O that 

they have now, which presumably is based on a 

previously issued one and based on some assumption of 

continuity of use.  Anyway, I'm arguing the case. 

  CHAIRPERSON GRIFFIS:  Okay.  Any other 

question from the Board of the Office of Planning? 

  VICE CHAIRPERSON MILLER:  Yes.  With 

respect to a previous Certificate of Occupancy 
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previous to this 2003 Certificate of Occupancy, I just 

want to make sure.  Did you check and was unable to 

find one on file.  So, therefore, that's not an issue. 

 We won't be able to find one?  Or you haven't done 

everything you could do to find out if there is a 

previous one? 

  MR. MOOR:  We have not gone down into the 

bowels of Consumer and Regulatory Affairs, but we did 

find on record two C of O's for the previous use.  I 

think they were maybe 1967 and prior to that.  But 

from that period on until the new application, I 

couldn't find any concrete proof. 

  VICE CHAIRPERSON MILLER:  Okay.  I think 

you said that part of your determination that there 

wasn't a continued use in the last three years was 

based on observation? 

  MR. MOOR:  And lack of being able to find 

valid C of O's. 

  VICE CHAIRPERSON MILLER:  Right.  What 

observation are you referring to? 

  MR. MOOR:  Site visits. 

  VICE CHAIRPERSON MILLER:  You did site 

visits before June 25, 2003? 

  MR. MOOR:  Only on looking at other cases. 

 I was in the area on several occasions working on 
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other cases.  I do have knowledge -- 

  VICE CHAIRPERSON MILLER:  Oh, okay.  You 

personally remember seeing it vacant.  Is that 

correct? 

  MR. MOOR:  Well, I'm pretty conscious of 

what I see. 

  VICE CHAIRPERSON MILLER:  Right.  Okay. 

  MR. MOOR:  And it didn't look like there 

was activity in it.  A couple of times, I went by 

there, as well as, if you could look at the whole 

block, it looked like the whole block is inactive 

except the church and the site now.  There is no 

movement in it anytime I go by. 

  VICE CHAIRPERSON MILLER:  So what period 

of time do you think it was inactive? 

  MR. MOOR:  As I indicated in our report, 

it is my belief, without confirmation, the three years 

prior to her opening it up, and I think which her 

license is for, I think June of this past year.  It is 

my understanding that the minister and owner of the 

property is here to confirm that that is inaccurate, 

that it has been used for that period of time.  I 

guess he would be considered an expert, given that he 

is a man of the cloth and the owner of the property.  

He should know the history a little better than I know 
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it.  It just appeared to be vacant from my 

observation. 

  CHAIRPERSON GRIFFIS:  Turn on your 

microphone, please. 

  MR. MUSGROVE:  I need to get used to that. 

 That property, since we have purchased that property, 

has been used for -- 

  CHAIRPERSON GRIFFIS:  You purchased it 

when? 

  MR. MUSGROVE:  I beg your pardon? 

  CHAIRPERSON GRIFFIS:  You purchased it in 

what year? 

  MR. MUSGROVE:  Can I say approximately?  I 

believe it's about four or five years ago, that 

particular site.  But I've owned -- We have owned 

Jesus Is The Way for over 15 years.  That property was 

used as a beauty and barber.  They did both, and once 

they left out, then it was -- I rented it out to the 

Unique Teeshirt, you know, sweat clothes, you know, 

the hip-hop stuff.  They were there, and they just 

left, and now we are leasing it to the Sandra's 

Corner. 

  CHAIRPERSON GRIFFIS:  So it's your 

testimony that it has been in continual commercial 

use? 
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  MR. MUSGROVE:  Oh, yes.  Yes.  But I could 

go back further than that, you know.  I remember when 

it was used for other things.  You know, had little 

stores.  They had -- Somebody had a little variety 

years ago when I was around there. 

  CHAIRPERSON GRIFFIS:  Okay.   

  VICE CHAIRPERSON MILLER:  My last question 

for Office of Planning is:  Do you see this case as a 

special exception or a variance? 

  MR. MOOR:  Definitely, it's a special 

exception. 

  VICE CHAIRPERSON MILLER:  Thank you. 

  CHAIRPERSON GRIFFIS:  Any other questions 

from the Board?  Does the applicant have any questions 

of Office of Planning?  Very well.  Let's move on then 

to other government reports sensitive to this 

application.  I believe we have no ANC report 

available.  Did you present to the ANC at all? 

  MS. DOUGLAS:  To the ANC?  Yes.   

  CHAIRPERSON GRIFFIS:  Yes?  Can you turn 

your microphone on, please?  You went to the ANC and 

presented? 

  MS. DOUGLAS:  We went to the ANC, and we 

went to the Economic Development and Zoning Committee. 

  CHAIRPERSON GRIFFIS:  What is your 
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recollection of what the action from the ANC was, ANC-

6A?   

  MS. DOUGLAS:  The ANC -- Well, from the 

Economic Development Committee, we went there, and 

they decided not to take a stand on it, based on -- 

what is that, a 2-3-1 vote -- a 3-2-1 vote, sorry.  

And we went to the ANC.  They decided not to support 

the coffee shop. 

  CHAIRPERSON GRIFFIS:  What were their 

reasonings?  Do you know? 

  MS. DOUGLAS:  They said because of the 

drug activity in the neighborhood.   

  CHAIRPERSON GRIFFIS:  Any other 

substantial connection between the two? 

  MS. DOUGLAS:  The drugs was there long 

before I came.  So I don't know. 

  CHAIRPERSON GRIFFIS:  When talking with 

the ANC -- This won't be official, because we don't 

have anything from the ANC, but what was their 

reasoning? 

  MS. DOUGLAS:  From the best of my 

recollection, it was because they said that the -- 

Some of the residents felt that it would be a hangout 

point for the drug dealers and the drug users in the 

neighborhood. 
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  CHAIRPERSON GRIFFIS:  And they thought 

perhaps that it would be better if it was residential 

use, and that would quiet down the neighborhood? 

  MS. DOUGLAS:  Yes. 

  CHAIRPERSON GRIFFIS:  I see.  Okay.  Well, 

we'll take note that, in fact, there is not a report 

available by ANC-6A.  We do have the letter in from 

the Capitol Restoration Society.  That was December 

11, 2003.  It does speak in favor of the application 

and recommends approval.   

  They have a point in here that indicates 

the neighborhood is strongly split over the coffee 

shop.  Some fear it will become an additional 

loitering spot for the drug market, while others think 

it will discourage such activity, since the operator 

of the shop is married to a police officer.  Oh, boy, 

we should have really paid more attention to what we 

were saying, shouldn't we?  Okay.  Yes, sir? 

  MR. DOUGLAS:  When you say that it's split 

based upon what the Historic Restoration Society 

submitted, in actuality when we went to the Economic 

BZA -- I'm sorry, Economic -- 

  CHAIRPERSON GRIFFIS:  ANC? 

  MR. DOUGLAS:  The meeting.  I'm sorry.  

They gathered, I think, five people. 
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  CHAIRPERSON GRIFFIS:  That's right.  You 

know, we are not going to count votes or anything like 

that on the Board.  We look at substance.  I think the 

intent and the way the Board reads -- or at least the 

way I read the Capitol Hill Restoration is that there 

are some with concerns and some without, and there is 

a difference of opinion.  Be that as it may, that's 

pretty clear.  It doesn't surprise me. 

  I don't have anything else attendant to 

the application.  Is there anyone here to give 

testimony today in support or in opposition to 17100? 

 Not seeing anyone coming to testify, let's take last 

questions from the Board.  Ms. Miller? 

  VICE CHAIRPERSON MILLER:  Ms. Douglas, I 

have a letter from you, I think, dated October 21, 

2003, in which you stated that you intend to work 

closely with MPD to help curtail the problems in the 

neighborhood, such as drugs, etcetera. 

  MS. DOUGLAS:  That is correct. 

  VICE CHAIRPERSON MILLER:  Can you 

elaborate on that, how you intend to do that? 

  MS. DOUGLAS:  It's a station that they put 

into businesses that the officers would come in to 

frequent to do their reports and things, and just high 

visibility of the officers sometime would deter people 
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from coming in or from trying to make their drug deals 

outside or whatever. 

  I have also spoken with the District 

Attorney, one of the District Attorneys -- what is her 

name?  Joanne -- I can't remember her name.  I have 

her card. -- to see what I could do to probably help 

with trying to get someone in there to take a look at 

the drug activity in the neighborhood, and I spoke 

with Commander Beach about trying to assist with 

trying to help with the drug activity in the 

neighborhood; because even though I don't live in the 

neighborhood, I worship there, and I'm there all the 

time.  So I'm concerned about the neighborhood also. 

  VICE CHAIRPERSON MILLER:  I just want to 

follow up on one point.  I might have missed 

something.  But I think you said you were going to 

have increased visibility of police there.  Is there 

going to be some kind of a -- I don't know -- schedule 

where you are going to have police there every day, at 

certain hours?  You may not have thought this all 

through, but just whatever you have thought through, 

I'd like to hear it. 

  MS. DOUGLAS:  Well, I know from four to 

six there will be one police officer there every day 

that the restaurant is open.  But when I say increased 
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visibility, there are some establishments that set up 

just a little corner with a telephone for the officers 

to come in to make calls and do reports.  That's what 

I mean. 

  VICE CHAIRPERSON MILLER:  I have one other 

question for Pastor -- I'm sorry, what is your last 

name? 

  MR. MUSGROVE:  Musgrove. 

  VICE CHAIRPERSON MILLER:  I have one 

question for you.  I heard you testify today that 

there has been continued use of the premises for 

commercial activity, and I trust what you are saying, 

but I'm wondering, do you have documentation that you 

might submit to support that, such as leases or 

anything like that? 

  MR. MUSGROVE:  Well, probably I have 

receipts.  I can get to my secretary and get the 

receipts of the various use.  Now the washer, dryer -- 

that was before me, but I do have documentation of the 

teeshirt.  Yes. 

  VICE CHAIRPERSON MILLER:  I think that 

would be useful to have to complete the record. 

  CHAIRPERSON GRIFFIS:  Good.  So we will 

have those leases submitted and try and get a 

chronology done.   
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  Okay, any other question of the Board at 

this time?  Let me ask you a couple of quick questions 

then.  If we look at this as a special exception, of 

course, it goes to the fact of whether it would be 

detrimental to the community.  There is comments in 

the record about how it would be detrimental.  We have 

loitering.  We have trash.  We have illegal illicit 

activities. 

  Let me ask you, first of all, what is your 

exterior lighting on this store?  Can you turn on the 

microphone, please? 

  MS. DOUGLAS:  We have overhead lighting.  

We have added the floodlights on the outside of the 

building that are turned on once it gets dark out 

there.  We have them on the rear of the building as 

well as the front of the building. 

  CHAIRPERSON GRIFFIS:  Okay.  Do you have 

any nice kind of pedestrian scale at the entrance or 

around the window lighting?  "Nice" is not an official 

zoning regulation term, but do you have any wall 

mounted? 

  MS. DOUGLAS:  Yes. 

  CHAIRPERSON GRIFFIS:  Just so when someone 

comes up in the evening like at five o'clock tonight 

and it's dark, your entrance is illuminated? 
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  MS. DOUGLAS:  It's lit up. 

  CHAIRPERSON GRIFFIS:  Okay.  And I notice 

that you have a new awning out there.  Is that 

correct? 

  MS. DOUGLAS:  That's correct. 

  CHAIRPERSON GRIFFIS:  Okay.  Do you have a 

trash can out on the site in front of the building? 

  MS. DOUGLAS:  Excuse me? 

  CHAIRPERSON GRIFFIS:  Do you have a trash 

can? 

  MS. DOUGLAS:  When we are there, we do put 

a trash can outside, and over the summer months what 

we did is we had the children to come out, and they 

picked up trash. 

  CHAIRPERSON GRIFFIS:  What children? 

  MS. DOUGLAS:  The children from the 

church, and also we planted flowers in the tree boxes, 

painted the fence on the corner and removed the 

cinderblocks to keep the people from loitering at the 

bus stop, sitting there pretending to wait for the bus 

to come.  We asked the resident of that building, the 

owner of the house, if we could spruce it up some.  So 

we are trying to give back to the community. 

  CHAIRPERSON GRIFFIS:  Okay.  I notice on 

one of the photographs, I think it was the posting, 
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that you have a small placard on the door indicating 

no loitering.  Do you have any other signage on the 

building at all that is pertinent to the detrimental 

problems that are being somewhat anticipated? 

  MS. DOUGLAS:  No.  AT this point, all we 

have is the no loitering sign. 

  CHAIRPERSON GRIFFIS:  Okay.  When you set 

up the shop, you have the large -- what you have 

indicated is a commercial window.  Right?  It's a 

large window.  Is that going to be covered or are you 

going to have visual access from the store straight 

out onto the street? 

  MS. DOUGLAS:  I'm going to have access, 

visual access. 

  CHAIRPERSON GRIFFIS:  Okay.  Good.  I 

don't have anything further.  Anyone else?  Any other 

questions?  Let's go then just to brief summation 

remarks.   

  What I am going to do is set this for 

decision making.  It will be set on February 3rd.  I 

am going to ask several things attendant to this 

application for submission.  Some are yours.   

  We are going to be asking for a 

supplemental report from the Office of Planning.  So 

you can know that, and this won't be your final word 
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necessarily.  We will be accepting additional 

information, but I will turn it over to you for any 

closing remarks you might have.  Nothing?  Okay.  Yes, 

sir? 

  MR. MUSGROVE:  I just wanted to say I was 

reading this little thing here. 

  CHAIRPERSON GRIFFIS:  What is that little 

thing there? 

  MR. MUSGROVE:  This paper here that has 

some grievances, and it just bothers me.  They say 

that our church continued to leave trash.  We are 

continually -- I have always made it a point to 

continue to clean that street.  We almost clean the 

whole street constantly.   

  I personally was cleaning the street, and 

people came from up the street and just throw stuff 

right down in front of me while I am doing it.  I'm 

saying you going to throw it right on the street.  

Well, I didn't question them or anything.  I just went 

on and cleaned it up.   

  CHAIRPERSON GRIFFIS:  Okay.  And you are 

referring to, of course, Exhibit Number 22, which is a 

letter from Ms. Henderson. 

  MR. MUSGROVE:  Yes. 

  CHAIRPERSON GRIFFIS:  And your testimony, 
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just for my understanding, of course, is that you 

disagree with her assertion. 

  MR. MUSGROVE:  Wholeheartedly.  We also 

added trash cans.  We even put trash cans out at one 

time.  I don't know who took those, but we are going 

to continue to keep trying.  The trash cans 

disappeared, but we will buy some more, put some more 

out there.   

  MS. DOUGLAS:  Could I add one more thing? 

  CHAIRPERSON GRIFFIS:  It's funny with 

trash on the street and then the trash cans disappear. 

 You got to wonder, like is it the same people? 

  MR. MUSGROVE:  What can we do? 

  CHAIRPERSON GRIFFIS:  Okay.  Yes? 

  MS. DOUGLAS:  Just to add one more thing 

about the letter that Ms. -- what's her name? 

  CHAIRPERSON GRIFFIS:  Henderson. 

  MS. DOUGLAS:  -- Henderson wrote is that 

in the back of the church we have space back there to 

park cars. 

  CHAIRPERSON GRIFFIS:  How many? 

  MS. DOUGLAS:  You can park up to six cars 

back there. 

  CHAIRPERSON GRIFFIS:  Stacked? 

  MS. DOUGLAS:  Well, not stacked, no. 
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  CHAIRPERSON GRIFFIS:  One behind the 

other? 

  MS. DOUGLAS:  No.  Well, one, two, three, 

four, five, six, yes.  It's a very big backyard.  Even 

when we come to church, we don't park in front of 

other people's houses.  You can park in front of the 

coffee shop to the church, what, three cars -- three 

cards there. 

  CHAIRPERSON GRIFFIS:  Okay.  So there is 

ample street parking is what you are saying, for this 

use? 

  MS. DOUGLAS:  Yes. 

  MR. MUSGROVE:  I believe that she is 

getting some of the visiting people that come into the 

neighborhood.  You know, it's a very transient area, 

and so people come and go -- 

  CHAIRPERSON GRIFFIS:  Because of the 

illicit activities that are happening or because 

people do a lot of dinner parties? 

  MR. MUSGROVE:  All I know is I fight very 

hard to get it cleaned up, and many people come in and 

they transiently go.  So she may try to include that 

into a complaint, but it's not actually activity of 

us, you know. 

  CHAIRPERSON GRIFFIS:  Right.  I think that 
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is understood, that there may well be simultaneous 

things happening, and how do you separate them out.  

What you are saying in your testimony today is that 

it's not the church, based on what you have indicated 

today, and it certainly wouldn't be the coffee shop, 

if it was to become up and running. 

  MR. MUSGROVE:  Right. 

  CHAIRPERSON GRIFFIS:  Okay.  The last 

thing from me then:  In opening a store, would there 

be any objection, first of all, to putting out 

permanent trash cans that might be secured so they 

wouldn't be able to walk away? 

  MS. DOUGLAS:  Yes, we would be able to do 

that. 

  CHAIRPERSON GRIFFIS:  And would you have a 

program in which that would be emptied in the front of 

the property?  The area would be cleaned regularly? 

  MS. DOUGLAS:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  And lighting 

in terms of adding perhaps lighting fixtures that were 

pedestrian oriented, meaning right at the entrances? 

  MS. DOUGLAS:  Separate ones? 

  CHAIRPERSON GRIFFIS:  It doesn't really 

matter, depending on how they would -- but just at the 

storefront entrance, illumination of the storefront 
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entrance. 

  MS. DOUGLAS:  Okay.   

  CHAIRPERSON GRIFFIS:  And you have 

indicated that you want to set up a police program, 

and you might talk about how you interface with that 

or set up the metropolitan community's drop-in center, 

you know, give them a free cup of coffee so they can 

do the reports.  It would be good to have something a 

little bit more. 

  Well, I think we keep the record open for 

that program or whatever type of communication you are 

doing to be indicated to the Board.  I would also like 

to just have some quick lighting, either a narrative, 

a little description of what you are proposing to do 

or a quick drawing of placement and light fixture that 

you want to put on the storefront; also trash can. 

  I would have you state that for the record 

in writing for our submission about the cleaning up 

program, and then establish the trash can that's 

there. 

  Anything else?  Yes, Mr. Etherly? 

  BOARD MEMBER ETHERLY:  I just wanted to 

clarify.  Did OP suggest that there would be a desire 

to do a supplemental report or some supplemental 

submission? 
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  MR. MOOR:  Yes. 

  CHAIRPERSON GRIFFIS:  We will leave the 

record open for that.  Mr. Zaidain? 

  BOARD MEMBER ZAIDAIN:  Yes.  I was going 

to add.  You know, we have been struggling with the 

nonconforming use regulations and where this falls.  

OP, if you guys could give us your opinion on where 

you think this falls, either special exception or 

variance, I think that would be helpful for us to look 

at.  Thank you. 

  COMMISSIONER MAY:  One thing I would 

clarify on that.  If you read 2003, it does state the 

ranking of the different zones, and the next step up 

from the R zones is SP.  The next step up from there 

is C-1 through whatever.  CR is the very last on the 

list, but it doesn't really matter.  The closest thing 

we can come up with in terms of an allowed -- or a 

description of the use would be a restaurant, which is 

allowed in C-1. 

  BOARD MEMBER ZAIDAIN:  I think that is an 

issue, and I think reconciling how 2003.5 fits in 

there is another issue, too.  You may want to take a 

look at that. 

  CHAIRPERSON GRIFFIS:  Okay, anything else? 

 Anything further?  Is it clear on what we are asking 
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for submission? 

  MS. DOUGLAS:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  If you do 

have questions, of course, you can call into the 

Office of Zoning, and they will be able to clarify, as 

they often -- Well, there it is. 

  Then let's set submission times.  As Ms. 

Bailey pulls out the calendar, she can tell you when 

it is due into the Office of Zoning.  I would also 

say, if you want to supplement the record in terms of 

addressing the variance test, we would keep the record 

open and accept anything that you have to do that. 

  You will be, of course -- The Office of 

Planning's report will come in.  How quickly could OP 

get a supplemental report in, in all conservative 

judgment?  A week?  This Monday? 

  MR. MOOR:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  This Monday 

would be great.  Of course, that would go out to you. 

 So if we set the Office of Planning, we would 

anticipate that coming in on Monday. 

  MS. BAILEY:  Mr. Chairman, this Monday is 

a holiday.  It's Martin Luther King, Jr. holiday. 

  CHAIRPERSON GRIFFIS:  Tuesday?  It will be 

in a week. 
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  MS. BAILEY:  You are saying we should go 

to Tuesday?  Okay, sure.  That is the 20th of January. 

 So submissions from the Office of Planning and the 

applicant by next Tuesday? 

  CHAIRPERSON GRIFFIS:  Does that give us 

enough time to go -- We are going on February 3, 

right?  That's the 20th?  No, I would say we can keep 

the record open for the applicant until the 27th.  

What I'd like to do, as a supplemental OP may change 

or recommend something different.  We can give the 

applicant the opportunity to respond to the Office of 

Planning or any detail of that.  But you can put all 

your stuff in tomorrow, if you want, but you have up 

until the 27th.  Does that work, Ms. Bailey? 

  MS. BAILEY:  Yes, sir, it would. 

  CHAIRPERSON GRIFFIS:  Okay.  She will 

reiterate everything I have just muddled. 

  MS. BAILEY:  The documents that the Board 

has asked for:  Pastor Musgrove, you are to provide 

the receipts or your previous knowledge of the uses 

that existed; again, supplemental report from the 

Office of Planning, and in addition, the Office of 

Planning is to advise the Board of whether the 

application is a variance or a special exception, and 

the applicant is to articulate how trash and lighting 
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will be handled at the site, address the variance 

test, special -- Well, I guess it would be variance 

and special exception test, Mr. Chairman, and any 

additional information that you find to be pertinent. 

  The decision is scheduled for February 

3rd.  The Office of Planning report is due January 

20th, and the applicant's submission is due January 

27th. 

  CHAIRPERSON GRIFFIS:  Excellent.  Thank 

you very much.  Of course, we are going to have -- 

I'll answer your questions, but on February 3rd we 

have decision making.  We won't have any other 

testimony.  There's not going to be a time where you 

address us personally anymore.  You are welcome to be 

here on the 3rd.  Question? 

  MR. MUSGROVE:  May I give the information 

to the Douglases when they turn in the -- 

  CHAIRPERSON GRIFFIS:  Absolutely.  If you 

 want to bundle it altogether, put it together, that 

would be perfect.  Last question:  It's your testimony 

that you are proposing not to sell or serve alcohol.  

Is that correct? 

  MS. DOUGLAS;  No, I'm not.   

  CHAIRPERSON GRIFFIS:  You are not going to 

be selling or serving alcohol? 
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  MS. DOUGLAS:  I am not selling alcohol. 

  CHAIRPERSON GRIFFIS:  Anything else from 

the Board?  Any other questions, clarifications?  Very 

well.  Thank you very much.  Appreciate your patience. 

  The Board is going to take ten minutes.  I 

am really sorry that we are running a little bit 

behind.  We are going to get to the last case, 

unfortunately, in the afternoon, but for the morning 

and get quickly to it. 

  (Whereupon, the foregoing matter went off 

the record at 12:22 p.m. and went back on the record 

at 12:39 p.m.) 

  MS. BAILEY:  The last case of the morning 

session is application Number 17094 of Lujan Lujan 

Lujan Columbia Road, LLC, pursuant to 11 DCMR 3103.2, 

for a variance from the floor area ratio requirements 

under section 771, and a variance from the off-street 

parking requirements under subsection 2101.1, to allow 

commercial  -- that's restaurant/public hall -- use of 

the third floor in the C-2-B District at premises 1834 

Columbia Road, N.W., Square 2551, Lot 27. 

  Mr. Chairman, there is a preliminary 

matter associated with this case.  That is the 

property was posted for -- was not posted for the 

required number of days.  As you know, 15 days are 
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required.  The property was posted for 11 days. 

  CHAIRPERSON GRIFFIS:  Okay, thank you.  

Let's have introduction.  Can you turn on a 

microphone. 

  MS. BAGWELL:  Good morning, members of the 

Board.  My name is Andrea Bagwell.  I am an attorney 

with the firm of Harmon, Wilmot & Brown.  I represent 

Lujan, Lujan and Lujan, LLC. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. PETER LUJAN;  My name is Peter Lujan, 

Jr.  I am one of the owners of Havana Village or 

Lujan, Lujan, Lujan. 

  MR. PEDRO LUJAN, SR.:  My name is Pedro 

Lujan, Sr.  I am the owner of Havana Village, Lujan, 

Lujan, Lujan. 

  MR. NEWLON;  My name is Richard Newlon.  I 

am the architect associated with the project. 

  CHAIRPERSON GRIFFIS:  Excellent.  Who is 

going to speak to why it wasn't posted for the proper 

required days? 

  MS. BAGWELL:  I am going to speak to that. 

 I would ask the Board to waive the two days as a 

technical oversight.  One of the principals of the 

corporation was advised that it was only six days, 

although we now understand that was not correct 
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information. 

  There has been proper notice to the 

community on three separate occasions.  We 

collectively sitting at this table have addressed the 

Advisory Neighborhood Commission.  On November 5th.  

there was a presentation by Mr. Peter Lujan, Jr. to 

the Advisory Neighborhood Commission, and on November 

19th I appeared, as well as Mr. Pedro Lujan, Jr. and 

Percy Lujan, Jr., before the ANC Zoning Committee to 

make a recommendation.  Then on December 2nd Mr. Peter 

Lujan and Mr. Percy Lujan presented again and were at 

the Advisory Neighborhood Commission that is affected 

in this area. 

  Proper notice was also published in the 

D.C. Register, and again notice was up for 11 days, 

and we would ask the Board, if you would be so 

inclined, to waive the additional three days -- four 

days that will be required for the posting period.  

Thank you. 

  CHAIRPERSON GRIFFIS:  Okay.  Any questions 

from the Board regarding the waiving of our 

requirements?  Any objection to waiving the 

requirements in the posting?  It seems like sufficient 

notice has gone out.  In addition to that just 

enumerated, we also do the mailings, of course, to the 
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property owners within a certain radius of this. 

  It's a very serious thing to take.  We 

find that, through our experience, that the posting of 

the property is probably the most pertinent way to 

provide notice to the surrounding community and that 

which would be impacted.  So we don't take it lightly 

that it doesn't conform with the required days.  But I 

think in this case that we do have sufficient evidence 

that the surrounding community was aware of this 

application.   

  Therefore, if there is no opposition from 

the Board, I can take it there is consensus in a 

waiver of our requirements, and hear this case today.  

  Any other preliminary matters for us at 

this time? 

  MS. BAILEY:  No, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Very well.  Then 

let's go right into the case, and I will turn it over 

to you for the presentation of the case. 

  MS. BAGWELL:  Lujan Lujan Lujan, LLC, is a 

family owned business that operates a restaurant known 

as Havana Village located at 1834 Columbia Road, N.W. 

 The business has operated at that address for about 

11 or so years. 

  Just last year, the corporation purchased 
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the building.  Previously, they were renting.  Once 

they made a capital investment to purchase the 

building, they now come before this Board asking to 

extend their commercial space into the third and 

fourth floors. 

  The fourth floor would be used for 

storage.  The fourth floor -- it is an impossibility 

to have that area as commercial because of the ceiling 

density and height, and the architect will speak to 

that. 

  The major problem is that the building has 

one entrance.  It is a rowhouse.  In order to have the 

mixed use, as required under the existing law for 

residential and commercial, a tenant would literally 

have to walk up the same staircase, stairway, as 

patrons of the restaurant.  

  So in order to get to your front door, you 

walk through a busy restaurant where people are having 

dinner, having drinks, enjoying themselves, and then 

you go up to your door on the third floor.  To have a 

separate entrance would cost about $100,000 or so to 

do that, and on this small business that would 

certainly be a financial hardship. 

  There are many unique characteristics to 

the application that I would like to present to the 
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Board today, the first being that the building was 

built prior to 1958.  Secondly, the third floor has 

powder rooms.  There are no full bathrooms with tubs 

or shower facilities, which indicates previous 

commercial use. 

  There is a dumbwaiter that goes from the 

basement to the first floor, to the second floor, to 

the third floor, which indicates that that particular 

space has been used for commercial use, and that 

dumbwaiter was not put in place there by these owners, 

Mr. Pedro Lujan or Peter Lujan or Percy Lujan. 

  The main reason is due to the building is 

very narrow, and it is a very narrow staircase, and 

that one entrance there and having patrons, too, and 

tenants to share that common entranceway would be a 

significant problem.  That is something that 

definitely is unique to this application. 

  Also, we are asking for a waiver from the 

parking requirements, because we are requesting to 

utilize their public hall ability, which means that 

they would charge patrons at the door to come into the 

establishment. 

  I know that there is the Palmer case 

that's out there, the Court of Appeals case.  I don't 

think that case is applicable to this situation.  One, 
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as I read the Palmer case, it seems to go to an off-

site parking, an accessory parking, which is not the 

case here.   

  Secondly, with respect to the economic 

benefit, it is not so much that without the public 

hall the business would not continue to operate 

financially.  However, the public hall -- The 

admission at the door pays for the music, and it is a 

traditional Latin environment.  It is a cultural 

exchange where you are eating, drinking and dancing, 

and that music adds to that cultural nest that is 

there at the business. 

  CHAIRPERSON GRIFFIS:  Sounds like we've 

added a little music ourselves.   

  MS. BAGWELL:  If they are not allowed to 

charge a cover to get in, that's the money that pays 

for the entertainment.  And if they had to pay the 

entertainers out of their additional monies that they 

make, they would not be able to do that, and again 

they would lose business, because the drinking, 

dancing, and eating is a very cultural phenomenon 

that's been associated with this well run 

establishment over the years. 

  I have listed seven witnesses.  However, I 

will only take five at the Board's pleasure.  One 
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would be Mr. Pedro Lujan, Sr.  The second would be Mr. 

Peter Lujan, Jr.  The third would be our architect, 

Mr. Richard Newlon, who does have a commitment, and he 

has to leave at 1:30.  So I would like to take him out 

of turn.   

  Also, I have Mr. Enrique Rivera who is a 

District resident and works with the Chief of Police, 

but he is not here in that capacity today.  He is here 

in his capacity today as a District resident and 

supporter of the establishment.   

  I also have Mr. Rodrigo Leiva who is the 

Director of Membership Services for the Council of 

Latino Agencies.   

  Their statements are very brief and speak 

to the character of the Lujans and how they have run 

the establishment.   

  I do have a letter from Miss Sonia 

Gutierrez.  She is the Executive Director of the 

Carlos Rosario International Career Center and Public 

Charter School.  It is a letter of support that I 

would like to submit to the Board for your records. 

  CHAIRPERSON GRIFFIS:  Okay.  Questions? 

  VICE CHAIRPERSON MILLER:  I just want to 

ask a question so that I understand the distinction or 

the difference with the Palmer case. 
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  In this situation, you already charge for 

entertainment and music, and the change that you are 

seeking is to use additional commercial space.  Is 

that correct? 

  MS. BAGWELL:  The change would be to use 

the third floor as commercial space.  Currently, they 

don't use the third floor as commercial space. 

  VICE CHAIRPERSON MILLER:  So you are 

already charging, though, for music? 

  MS. BAGWELL:  Once the Lujans were put on 

notice that they could not charge an admission, which 

I guess is probably maybe two or so years ago, they no 

longer have a minimum.  They no longer have a cover 

charge, but because they are a ABC establishment, they 

can charge what they call as a minimum drink charge.  

That's in the ABC regulations. 

  You know coming in the door that your 

minimum drink charge, let's say, is ten dollars.  They 

can assess you for that, but if they have the 

greatest, hottest Latin band and they wanted to charge 

you $50, they generally could not do that.  They would 

be prohibited from charging that much, because 

traditionally that is not your minimum drink charge 

of, you know, $50, even $25. 

  VICE CHAIRPERSON MILLER:  So currently 
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they are not doing that.  Is that correct? 

  MS. BAGWELL:  That is correct. 

  CHAIRPERSON GRIFFIS:  Anything else?  

Okay.  Let's move on. 

  MS. BAGWELL:  I would like to have the 

architect to guide us through the plans very quickly. 

 He is on a time commitment.  Mr. Newlon, would you 

please introduce yourself? 

  MR. NEWLON:  I am Richard Newlon.  I've 

been practicing architecture in D.C. for a little over 

30 years now, and have renovated and retrofitted 

hundreds of buildings of a similar nature.  It is 

basically your standard row dwelling.  It has one 

monumental staircase inside the front door.  I'm not 

sure if you all have copies of the plans.  Do you? 

  CHAIRPERSON GRIFFIS:  We have a copy. 

  MR. NEWLON:  The issue of having this as a 

mixed use building is, in my opinion anyway, totally 

impractical.  There is -- Anything is possible, 

obviously, but in this particular case, the idea of 

having a residential component on the third floor 

would be not only impractical but destructive to the 

building itself, because you would have to create a 

stairway that would get you to the third floor.  It 

would be a fire stair with a two-hour separation and 
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all the other requirements that it would have.  It 

would have to penetrate through the two floors of the 

existing restaurant to get there. 

  This would probably cause you to relocate 

the existing stairway, possibly close off the bay 

window in the front, which is one of the main features 

of the building.  It is a large rounded bay that goes 

two stories high.  It is one of the best dining areas 

in the restaurant itself.    

  So it is really totally impractical to try 

to interject another means of trying to get to this 

third floor residential.  You can't walk through a 

restaurant to get to a residential unit.  So it would 

have to be a completely separate entry. 

  I think the cost that we mentioned earlier 

would be sort of a minimum.  I mean, there's a great 

deal of electrical work that would have to be done, 

structural work, plus removal of the existing stairway 

that has sort of the rounded back to it that you see 

on your plans.  It would be incredibly difficult to 

accomplish any other access to that third floor. 

  The building itself does seem to have -- I 

mean, it has been outfitted for commercial use of that 

third floor.  In some incarnation, it was used that 

way.  The dumbwaiter does go, does penetrate all the 
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way to that level.  The stairway, existing stairway, 

penetrates to that level.   

  The fourth floor is pretty much unusable 

except for anything other than storage.  The ceiling 

height is below an acceptable limit.  It is below 

seven and a half feet.  So it is not habitable space, 

but it can be used for storage.   

  So that's sort of a moot point as to 

whether that is usable, residentially or otherwise, 

without major renovation to the building and raising 

the roof and such likes. 

  Those are sort of my general comments, 

plus in terms of creating an apartment up there, it 

would be incredibly expensive to create an apartment. 

 There is nothing there except a powder room.  So you 

would have to completely rebuild the spaces, you know, 

kitchens, bathrooms, bedrooms, what have you. 

  CHAIRPERSON GRIFFIS:  Is this in a 

historic district? 

  MR. NEWLON:  Yes, it is.  It's in Adams 

Morgan.  It is right on Columbia Road, but there is -- 

  CHAIRPERSON GRIFFIS:  There may be of  

distinction, but is that actually within the historic 

area? 

  MR. NEWLON:  It's not?  Oh, I'm sorry.  
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I'm incorrect.  It is not. 

  CHAIRPERSON GRIFFIS:  Okay.  And you 

indicated a couple of things.  First of all, say let's 

do hypothetically and say you use the existing stair 

for the residential, service to the residential.  You 

would then, obviously, have to have another stair for 

the commercial use, and you indicated that it would, 

as the residential, have to have some sort of fire 

rating. 

  What would be the approximate width of a 

stair that would accommodate the capacity that this 

restaurant and public hall is going to utilize? 

  MR. NEWLON:  Actually, what I was saying 

is existing stairway is used for the restaurant area 

to traverse up and down.  The addition of a stairway 

that would access a residential unit at the third 

floor level would be a stairway with a minimum width 

of 36 inches, and we have to have a two-hour rating 

surrounding it, which is double layers of 5/8 inch 

sheetrock on both sides of the steel stud, and the 

floor penetrations and mechanical penetrations would 

have to be handled either with fire dampers or -- It's 

a complicated issue to try to get a stairway up there, 

plus locating it is also a problem. 

  CHAIRPERSON GRIFFIS:  Right, and that is 
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where you go to the bay.  I mean, I guess what I was -

- If you came in the front entrance, you would want 

somewhat of a separate foyer for the residential.  It 

 would make some sense.  So that's where the bay might 

be diminished or incorporated into an entrance, and 

then the stairs. 

  MR. NEWLON:  If, when you came in the 

front door, you had to create a vestibule, one 

entrance going into the restaurant and one entrance 

going up to the residential unit, you could just see 

visually, you would have to relocate the U-shaped 

stair so that you still could access up and down 

inside the restaurant itself, which would call for 

major renovation inside the restaurant, and then try 

to locate a stair that has to go up two floors that is 

a fire stair, basically. 

  Somehow you are going to start moving 

these pieces around, and it is going to fill up that 

space at the front, which is sort of the prime space 

in the restaurant. 

  BOARD MEMBER ZAIDAIN:  Mr. Chair, it would 

seem to me that, in order to -- if there were to be 

residential in the upper story, in order to make this 

work with the permitted use of the club, there would 

have to be a significant amount of structural work to 
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account for sound.  Is that correct? 

  MR. NEWLON:  Oh, yes, absolutely. 

  BOARD MEMBER ZAIDAIN:  What type of work 

would have to be done to do that? 

  MR. NEWLON:  Well, there are different 

levels of sound attenuation that you can try to 

accomplish.  Hopefully, you would have a friendly 

renter, if that were the case, that didn't mind the 

floor shaking at night.  But there are -- It's a 

difficult problem. 

  I mean, there are sound transfers in terms 

of high treble ranges you can do with sound 

attenuating equipment, that you can double layer 

sheetrock.  You can suspend the ceiling.  You can do 

things like that, but this sort of noise, the thump of 

a bass or bass drum, you can't get rid of that. 

  So I mean, just from a practical 

standpoint, as a place to live it would be a very 

difficult place to live. 

  CHAIRPERSON GRIFFIS:  Could they get free 

admittance to the public hall? 

  MR. NEWLON:  Talk to my client. 

  CHAIRPERSON GRIFFIS:  Okay, any other 

questions?   

  VICE CHAIRPERSON MILLER:  Is there any 
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history of commercial use on this floor, on the third 

floor? 

  MS. BAGWELL:  I can speak to that.  Better 

yet, Peter Lujan will speak to that. 

  VICE CHAIRPERSON MILLER:  Oh, okay.  I can 

wait then.  All right, now, sure. 

  MR. PETER LUJAN:  Sure.  Yes, there were 

like four -- to my knowledge, four other businesses 

that were there prior to Havana Village.  I think 

Hazel's Restaurant, which was, I believe, open in like 

the mid-seventies to the late eighties, who I believe 

that they are the one that did the major renovation of 

a restaurant on all three floors. 

  They were there using the third floor.  I 

actually dined there.  Then from there, it was another 

American bar called Pelican Cafe.  Then I believe 

another establishment called The Pearl.  Then it was 

vacant.  They lost their lease.  The landlord actually 

-- The owner of the building, I think, went through a 

foreclosure. 

  VICE CHAIRPERSON MILLER:  Do you know how 

long it was vacant? 

  MR. PETER LUJAN:  I believe for like a 

year, and then that's when we came in.   

  BOARD MEMBER ZAIDAIN:  And all those 
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restaurant uses you just listed, they all used the 

third and possibly the fourth floors? 

  MR. PETER LUJAN:  Yes, but actually 

possibly the fourth floor, but definitely the third.  

Definitely the third.  I've been up there before.  

It's one open space with its own central air units, 

it's own panel, electrical box. 

  BOARD MEMBER ZAIDAIN:  So the dumbwaiter 

shaft and all of the elements that reflect the use of 

the third floor as commercial, that has all been 

there? 

  MR. PETER LUJAN:  Yes.  The dumbwaiter 

actually has been sold.  We have to repair it now.  

It's been down, because it's been outdated. 

  BOARD MEMBER ZAIDAIN:  Thank you. 

  CHAIRPERSON GRIFFIS:  So in your memory, 

you don't know of any residential use in this 

structure? 

  MR. PETER LUJAN:  No. 

  CHAIRPERSON GRIFFIS:  Okay, other 

questions?  Mr. May? 

  COMMISSIONER MAY:  Yes.  How much ceiling 

height actually is there on the fourth floor?  You 

said it's less than seven and a half? 

  MR. NEWLON:  It varies.  It's a sloped 
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roof.  The front area is from seven feet to four and a 

half feet. 

  COMMISSIONER MAY:  From seven feet to four 

and a half? 

  MR. NEWLON:  Yes, in that range. 

  COMMISSIONER MAY:  There is a fire escape 

on the back which would, to me, indicate that there 

had been some other use, possibly residential use of 

the upper floors at some point.  Do we know anything 

about the history of that? 

  MR. NEWLON:  I don't know about the 

history, but it still provides a second means of 

egress from the building, which is required for almost 

any use. 

  COMMISSIONER MAY:  All the way up to the 

third floor? 

  MR. NEWLON:  Correct. 

  COMMISSIONER MAY:  Okay.  Then on the 

stairway situation or the prospect, let me ask you.  

The existing U-shaped stair, it's drawn on the plans 

as if it is surrounded by walls.  Is it, in fact -- 

Are there walls on three sides of that stair? 

  MR. NEWLON:  There are some areas that are 

open.  I mean, it's an ornamental staircase. 

  COMMISSIONER MAY:  It's an ornamental? 
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  MR. NEWLON:  Yes.  I mean there are no 

doors.  It's open.  It is open on all levels. 

  COMMISSIONER MAY:  I understand that.  I 

was wondering about the side wall where it opens into 

the restaurant on that side.  Is there a wall there or 

is that an open bannister? 

  MR. NEWLON:  It's a half-wall. 

  COMMISSIONER MAY;  Half wall?  You said 

that it would be difficult, to say the least, to add a 

stairway up to the third floor for the residential 

unit.  But what about the possibility of simply adding 

a stairway from the first floor to the second floor 

and then converting the existing stairway into the 

apartment access; because it seems to me, with one 

connecting stair somewhere else -- and it could be 

anywhere else in the unit -- you could connect the 

first floor with the second floor.  You could still 

share the stairway to the basement, if it's only 

storerooms down there. 

  MR. NEWLON;  I suspect there's probably 

some configuration that could work.  I mean, I haven't 

sat and spent a lot of time trying to sort out where 

the stairs could be or how it could actually work, but 

I think you are going to get into substantial amounts 

of money, regardless of what you do, and there is sort 
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of a functionality floor to floor of the restaurant, 

having this rather large staircase that carries you up 

and down.  To lose that as a feature, I think, would 

be a detriment. 

  You add that to the cost of another 

stairway and the cost of constructing a roughly 1200 

square foot apartment upstairs, and it would add, I 

don't know, another $150,000 to the cost of the 

project to make it something usable that would comply 

with the residential component. 

  COMMISSIONER MAY:  Then you say you have 

been involved in a lot of other similar renovations.  

In any of these other renovations, are there 

apartments over restaurants often, because certainly 

the zoning is set up to allow that.  Does it happen 

with some frequency, in your experience? 

  MR. NEWLON:  Probably not a lot of 

frequency.  I did another restaurant over on 18th 

Street called La Forchette.  That was sometime ago, 

and they were -- It was a French couple that wanted to 

live above their restaurant, and they -- I haven't 

seen them in probably 15 years, but I assume they are 

still there, but it's their restaurant and their 

noise.  So they probably don't care.  It's a little 

bit different than having a rental unit above a 
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restaurant. 

  BOARD MEMBER ZAIDAIN:  Mr. May, actually 

just to give you some examples that you might be 

familiar with, I think there are units above all of 

the restaurant and bar uses along Pennsylvania Avenue 

on Capitol Hill. 

  COMMISSIONER MAY:  Right.  Well, that's 

the thing that pops up in my mind, because I know that 

we have that sort of mixed use.  Again, the zoning 

encourages that kind of combination, maybe not with 

nightclubs below with loud music. 

  I just want to know what your experience 

was, assuming that you had more experience in that 

particular neighborhood. 

  MR. NEWLON:  Yes.  I think the issue is 

also that this is an existing restaurant.  If this was 

a blank slate and a blank piece of paper and we could 

start off designing a way to get to an apartment on 

the third level and design in a restaurant, that's a 

whole other story.  I think you could, obviously, make 

that work somehow.  But I think here, what would 

happen, it would put them out of business for, I don't 

know, probably about a half a year while you did this 

renovation and tore up the whole restaurant.  I think 

that is an undue hardship, I think. 
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  COMMISSIONER MAY:  Conceivably, although I 

don't imagine that any of the ones that Mr. Zaidain 

cited were actually starting from scratch either when 

they were created. 

  BOARD MEMBER ZAIDAIN:  I doubt it.  I know 

they are in the Capitol Hill historic district, but in 

terms of the mechanics of how they got theirs to work, 

I'm really not sure. 

  COMMISSIONER MAY;  There is no doubt that 

there's cost involved.  That's what we just have to 

evaluate, I think.  Thanks. 

  CHAIRPERSON GRIFFIS:  Anything else 

immediately?  Okay, let's continue on then. 

  MS. BAGWELL:  I'd like to have Mr. Peter 

Lujan to give just a brief presentation or some 

information to the Board. 

  MR. PETER LUJAN:  Basically, what we went 

over already was just the layout of the existing 

restaurant.  The main concern was the staircase.  The 

staircase is actually -- It's a U-shaped staircase, 

and in the first ten steps it is open.  So there's 

actually glass banisters there.  Actually, it's a 

half-wall, but they are glass banisters.  Then it goes 

into a curve, and then it closes off. 

  So the first -- The staircase that opens 
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up to the first floor is very open.  To close that 

off, that would probably eliminate four to five tables 

of dining area for us, which is approximately -- you 

know, I think, between 18 and 22 seats, if we had to 

do that.  But it would be a whole new configuration 

there. 

  Then what I also just wanted to recapture 

again was at the third floor.  We haven't done any 

work on the third floor to where it's ready for 

commercial use.  It is all intact.  It was all there 

prior to us, and some of it -- The ductwork is old.  I 

mean, you can tell it's been there for years. 

  Our kitchen is located in the basement.  

So that's why the dummy waiter goes form the kitchen 

all to each level, because it's difficult even to go 

up to the first floor.  Dummy waiter is located to the 

rear of the building where there is a service station 

there, and then it goes right into the middle of the 

kitchen in the basement.  So it goes from the kitchen, 

from the basement all the way to the third floor. 

  That's pretty much it. 

  CHAIRPERSON GRIFFIS:  Thank you.  Quick 

clarification:  What is the parking count requirement? 

  MS. BAGWELL:  They currently have two 

spaces. 
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  CHAIRPERSON GRIFFIS:  Yes.  What is 

required? 

  MS. BAGWELL:  I'm not certain. 

  CHAIRPERSON GRIFFIS:  In putting this 

application in, are you coming in for relief from the 

parking for the expansion for the third floor? 

  MS. BAGWELL:  With respect to the public 

hall license -- With respect to the public hall? 

  CHAIRPERSON GRIFFIS:  Right. 

  MS. BAGWELL:  Yes, we would be. 

  CHAIRPERSON GRIFFIS:  Do you believe that 

you are required to provide parking for the first and 

second floor? 

  MS. BAGWELL:  That's not my understanding. 

  CHAIRPERSON GRIFFIS:  Okay.  IN which 

case, what's the dimensions of the third floor? 

  MR. NEWLON:  It's the same size as the 

other floors.  It's about 1200 square feet. 

  CHAIRPERSON GRIFFIS:  Okay, so 1200 square 

feet.   

  MS. BAGWELL:  Yes, 1,238 square feet. 

  CHAIRPERSON GRIFFIS:  Boy, I'm not getting 

that.  That's gross? 

  MR. NEWLON:  Yes, sir. 

  COMMISSIONER MAY:  Is this a basement or a 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 98

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

cellar?  Is it more than four feet of ceiling height 

below the grade or between grade at the prime and the 

ceiling of the basement? 

  MR. PETER LUJAN:  Excuse me.  What's that 

question? 

  COMMISSIONER MAY:  This is really a 

question that I think the architect can answer.  The 

question is:  There is a distinction in the zoning 

regulations between a basement and a cellar.  It  

depends on how deep that basement space is below the 

threshold. 

  CHAIRPERSON GRIFFIS:  Right.  The ceiling 

with the lowest score, is it above four feet from the 

adjacent grade in front? 

  MR. NEWLON:  I forget which a basement or 

which a cellar is.  But the ceiling there is less than 

four feet above the adjacent grade. 

  CHAIRPERSON GRIFFIS:  Okay, so it's a 

cellar. 

  MR. NEWLON:  It's a cellar. 

  COMMISSIONER MAY:  The point being that 

that doesn't count to the floor area of the 

restaurant. 

  CHAIRPERSON GRIFFIS:  Let's move on then. 

 Is there anything else? 
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  MS. BAGWELL;  Yes.  I would like to have 

Mr. Pedro Lujan address the Board very briefly. 

  MR. PEDRO LUJAN:  The only thing I want to 

say is I live in that neighborhood for close to 30 

years.  Doesn't mean I'm born in that neighborhood.  

I'm still immigrant.  Before I came over here, I live 

over there. 

  All my children went to the school in that 

area.  All my business I have in that area.  I used to 

have -- bakery in that area.  What I'd like to explain 

to you is I am very concerned about my neighborhood. 

  I work in the community for too many 

years.  I was -- the first chairperson of the ANCs had 

just come out when Dave Clark was the Chairperson of 

the Ward One, he appointed me to be one of them. 

  I was the founder of many organizations in 

Washington, D.C., especially in the Latino area, 

especially in the Adams Morgan area.  What I would 

like to say is any family with that kind of business 

always they take care of the business.  It's not only 

me.  It's because of my neighborhood. 

  I live there.  I'm one of the business 

people who not only come to the neighborhood to get 

money and go home.  I live there.  My kids live there. 

 I sent to school my kids in the neighborhood.   
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 What I'd like to say is I'm very serious about 

the business in the neighborhood.  That's all I try to 

say. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  We appreciate that quite a bit. 

  MS. BAGWELL:  May I please this time have 

Mr. -- one of my witnesses to come forward?  I will 

provide my chair for Mr. Enrique Rivera. 

  MR. NEWLON:  He can sit here, because I am 

going to have to go. 

  MS. BAGWELL;  Thank you.   

  MR. RIVERA:  Good afternoon.  I have a 

brief statement.  I'm speaking primarily as a long 

term D.C. resident, and I have known Pedro Lujan, Sr. 

for over 20 years.  I am speaking more as a Latino 

community activist.  However, I do currently work as a 

special assistant in the Office of the Chief of 

Police, and I am primarily responsible for Latino 

affairs at the Metropolitan Police Department, and I 

can speak a little bit in terms of the help that this 

business has provided to the Metropolitan Police 

Department, because I have been involved in that 

activity as well.  

  As I mentioned, I have known Pedro Lujan, 

Sr. for over 20 years.  I met him when I was Executive 
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Director of the Latin American Youth Center.  As he 

mentioned, he has been a community activist for many 

years. 

  He has helped found many organizations and 

supported many organizations and, since I have known 

him as a businessman, he has always been there to 

provide support, not only to community based 

organizations but to support for community causes that 

he feels are appropriate. 

  As an example I can provide the support 

that he has provided the Metropolitan Police 

Department.  We brought -- We have heard that we have 

recruited as a department many Spanish speaking police 

officers from Puerto Rico.  We asked Pedro Lujan, Sr. 

to please provide an orientation to our local Latino 

community for these police officers, and he gracefully 

did so. 

  Not only that, he opened up his business, 

and primarily through the coordination of his son, 

Peter Lujan, was able to provide a wonderful 

reception, meal, dinner, and a wonderful graduation 

party for all these lateral officers who came from the 

island.  So he not only helped orient them, but six 

months later he helped celebrate their graduation. 

  That is just one small example of the work 
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and support that the Lujan family provides the 

District, and I do understand from the Commander of 

the Third District -- When Mr. Lujan entered his 

application, I did inquire if there had been any  

complaints at this business.  I understand that there 

had, that it is a location that, at least since Mr. 

Lujan has been there, has been void of any complaints 

from neighbors or from patrons. 

  Again, I am just providing the Board some 

hearsay that I heard from a Board member.  Again, I am 

not speaking officially on behalf of the Department.  

But I do believe that the business does provide a 

valuable service to the community, and I am fully in 

support of his application.  Thank you. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  Question from the Board?  We appreciate 

you being down here today and providing that 

testimony.  Yes? 

  MS. BAGWELL:  I have as my last witness 

Mr. Rodrigo Leiva, Director of Membership Service for 

the Council of Latino Agencies. 

  MR. LEIVA:  Yes, good afternoon.  My name 

is Rodrigo Leiva.  I am the Membership Services 

Director for the Council of Latino Agencies.  We are a 

40-member association of nonprofit organizations that 
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provide a myriad of services for the D.C. Latino 

community. 

  Primarily, I just wanted to second Enrico 

Rivera's testimony in terms of the Lujan family 

commitment to community service.  Every time that I 

heard the name Peter Lujan, it's been with the utmost 

respect and as a community leader. 

  Myself, in terms of the Council of Latino 

Agencies for the last five years, the Havana Village 

has sponsored on a monthly basis fundraisers for all 

our member agencies, and I have been working very 

closely with Peter Lujan, Jr., and it has really been 

a pleasure to work with both of them. 

  Like I said, I think they really have 

provided a true service to the community.  Peter 

Lujan, as a matter of fact, was one of the founders of 

the Council of Latino Agencies in 1977.  It just kind 

of shows his long term commitment to the community, 

and we strongly support his application.  Thank you. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you 

very much.  Questions from the Board?  Yes, Mr. May? 

  COMMISSIONER MAY:  Yes.  Are these general 

questions or are we -- 

  CHAIRPERSON GRIFFIS:  Sure. 

  COMMISSIONER MAY:  Fine.  Sorry if I'm 
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sort of bouncing around here, but I'm catching up, 

trying to observe everything. 

  I just had a question about the prior use 

of the third floor in the 11 years that you have been 

operating the restaurant.  So for the rest of those, I 

know that for the last year and a half or whatever, 

it's been  your property.  But prior to that, didn't  

you say you had operated the restaurant for 11 years? 

  MR. PETER LUJAN:  Yes. Well, Havana 

Village is up and operating 11 years.  We have been at 

this location for going on six years. 

  COMMISSIONER MAY:  Okay.  You have owned 

the property all that time? 

  MR. PETER LUJAN:  We have owned the 

property for a year. 

  COMMISSIONER MAY:  Right.  So for the five 

years prior, what was happening on the third floor?  

What was it being used as? 

  MR. PETER LUJAN:  We initially started the 

third floor as a restaurant, additional area in the 

restaurant, and then we were told at that time we 

didn't have the proper license.  So we stopped.   

  We inquired for the proper license.  We 

realized it was going to be very costly.  So we went 

to the existing landlord at the time to pay part of 
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this, and we were willing to pay part of this, and it 

was the upgrades that we thought we would have to 

spend a lot of money on. 

  He sort of just dangled us around for like 

six, eight months, and nothing ever really happened.  

Then we went into another avenue and tried to purchase 

the building.  He didn't want to sell the building at 

that time.   

  He came in some hardship, and then that's 

when we were able to strike a deal to purchase the 

building, and then from there on we were trying to 

open the third floor. 

  COMMISSIONER MAY:  So you were leasing the 

entire property? 

  MR. PETER LUJAN:  Exactly.  We were 

leasing the entire property, and we weren't able to 

lease it for an apartment.  There was no entrance.  

There wasn't bathrooms or kitchens for a resident.  So 

we couldn't lease it for residential space. 

  COMMISSIONER MAY:  Now the existing 

operation -- I mean you have been operating there for 

six years in this location.  I assume that the 

business is managing to stay afloat for that time 

period.  That's a good sustained period, just by the 

fact of carrying rent, at least initially, rent on 
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space that you couldn't use. 

  So you managed to get past that hardship 

for the first few years.  Has that circumstance 

changed since you owned it?  Is it now more critically 

important to your financial operation that you be able 

to have seats in that space? 

  MR. PETER LUJAN:  I think what has 

developed is that we are trying to increase our food 

sales costs, and we think that by using the third 

floor, that can happen.  We will be able to hold 

private parties to sell food, and I think that would 

be a big -- one of the big reasons why we wanted to 

operate the third floor, so we increase revenues 

overall, but specifically food, food revenues, add 

more food -- more tables. 

  COMMISSIONER MAY:  Right.  I guess what I 

am getting to, though, is not so much what you want to 

do, but why you feel you need to; because to a certain 

extent, you need to demonstrate that there is a 

hardship associated with staying the way you are, 

basically. 

  I mean, if you continue the way you are, 

is the business going to be able to stay in business 

or is it critically important for the operation of 

your business that -- Because of the fact that now you 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 107

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

are paying a mortgage instead of paying rent, and the 

mortgage is more expensive, and you are paying the 

property taxes or whatever, in that new economic 

circumstance is there a financial reason why you 

really have to have the third floor going? 

  MR. PETER LUJAN:  My father wants to 

answer. 

  MR. PEDRO LUJAN:  Let me mention two 

little things.  One little thing is, as you know, 

Adams Morgan is becoming the entertainment area maybe 

for Washington, D.C. after -- and other places.  And 

the competition is so big, we have now over 150 or 140 

restaurants, and the competition is bad. 

  As you can see in Adams Morgan or you can 

see the big prices, the big places, but you don't see 

-- they are closing every day three, and they open two 

more.  They are closing three and open two.  I mean, 

it's a change, constantly change in the whole 

neighborhood, and the only people who survive is 

people who didn't cater to that, to use that. 

  One of the things helping us, we have 

another business, too, helping us to balance the 

income.  Another thing that was important for us is 

the regulation of the alcoholic beverages.  It's 

coming so hard now, actually 60 percent of the sale of 
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the food.  I know that, because I was on the 

committee.  The Mayor appoint me on that committee, to 

change the regulations. 

  We still don't have the final decision.  

What happened is I have to increase my food.  Now the 

only way to increase my food is to have more seats. 

  The other thing is I know I can increase 

my food for this reason.  One of the main reasons I 

think not too many restaurants in Washington really 

have a Cuban cuisine, and we have that. 

  The other thing is we have been musically 

-- We are talking before, we have the music as part of 

the culture for the food.  Latinos, sometimes they 

want to go over there.  They want to eat, but they 

want to dance, too, at the same time.  

  You know, my wife is 100 percent American. 

 Anytime I go to a party with my wife, going around 

talking all night, and drinking.  That's it.  Don't 

dance.  At least -- 

  COMMISSIONER MAY:  I wish my wife did 

that. 

  MR. PEDRO LUJAN:  Exactly.  Please let me 

change a little bit, you know.  Go over there.  Get a 

drink.  Eat food, and dance.  That's the whole 

situation. 
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  There is another point that is very 

important to understand -- the taxes.  The building 

taxes, the taxes that we pay, you know, is so much.  

Really, it's a lot of money, and people in business -- 

well, sometimes they have to do something -- I don't 

know how, but try to put their money to pay the taxes. 

  You will see the papers.  There is a lot 

of money on taxes we have to pay.  You know, we have 

to do that, but at least you have to help us, too.  

You have to help us at least work a little bit better, 

and that's all we are asking here.   

  Now I'm 73 years old.  I don't want to 

work anymore, to be honest with you.  I am retired.  I 

don't like to say that, that I am retired.  My two 

sons taking over.  Okay, but at least -- I can't 

sleep.  You know why?  Because sometime I think, you 

know, I came to this country.  I work a lot.  It was 

great for me.  I have this.  What happened?  If I had 

to start all over again, I don't think I can do it.  

Really, I don't think I can do it. 

  Anytime we go for vacation, I'm thinking 

of the business, how are they doing in the business.  

I come over here, and we see the taxes, the liquor 

license.  Always we have some problems.   

  The other thing that was important for me 
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I'd like you to understand is we don't like to do 

something illegal, to be honest with you.  We don't 

like that.  We close the third floor, and we present 

the papers to be legal.  It cost me a lot. 

  The landlord don't want to sell the 

business to me, because he told me very clear, Pedro, 

I don't sell the business; I'm a landlord, plus you 

are a good -- how we can sell the business to you -- 

the building to you. 

  The only way I get the building -- I be 

honest with you -- because he pass away, and the other 

people sell the building to me.  That's the reason now 

I come and present my papers to try to seek and open 

the third floor. 

  The main thing is food to survive.  Thank 

you. 

  CHAIRPERSON GRIFFIS:  Thank you very much. 

 In providing help, of course, you are asking not to 

require an undue hardship, and I think that is well 

said.  

  Let's move on then.  Anything else?  Any 

other questions from the Board? 

  BOARD MEMBER ZAIDAIN:  Actually, I have a 

quick one, just to make sure I'm clear on the kind of 

history and succession of uses here. 
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  As far as you know and what you have 

testified to is that the third floor, and possibly the 

fourth, has been in use as a commercial use until you 

occupied the building, and then you stopped using the 

third floor.  Is that correct? 

  MR. PETER LUJAN:  Yes. 

  COMMISSIONER MAY:  Okay.  Thank you. 

  CHAIRPERSON GRIFFIS:  Good.  Thank you.  

All right, we've got a lot to accomplish, and we need 

to get through this whole thing today, as we are way 

behind schedule.  Let's move on to the Office of 

Planning's report.  Do you have a question, Ms. 

Miller? 

  VICE CHAIRPERSON MILLER:  I just have two 

clarifying questions along the same point.  I think 

you did say, though, that when you first leased the 

building, you started to use it, and then had to stop. 

 How long has it been vacant, not in use?  Is it like 

five years? 

  MR. PETER LUJAN:  I would say it was six 

to four years. 

  VICE CHAIRPERSON MILLER:  Four years?  

Okay.  When you leased the property, you had to lease 

the whole building?  You couldn't just lease the first 

two floors? 
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  MR. PETER LUJAN:  Right. 

  VICE CHAIRPERSON MILLER:  Thank you. 

  CHAIRPERSON GRIFFIS:  Good points.  Okay, 

Office of Planning. 

  MR. PARKER:  Thank you, Mr. Chairman.  

Travis Parker with the Office of Planning. 

  As my report hopefully makes clear, the 

arguments that we are hearing today weren't made 

available to OP before today.  So at this point, OP is 

to prepared to recommend on this application.  

However, we would be willing to do a supplemental 

report based on the arguments we are hearing today. 

  There's a couple of points that I would 

like to have clarified in order -- if I were to do 

that report.  The first has to do with the FAR.  The 

original application was submitted listing the 

basement -- or including the basement in the FAR, and 

the point made earlier was that it is under four feet. 

 If that is the case, that makes this request 

significantly less, and that is an important 

distinction. 

  The second question is in regard to the 

parking.  The original application didn't include a 

parking variance, and the application was for a 

restaurant.  I think we need to clarify that it is for 
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a public hall versus a restaurant, because they are 

two different parking requirements. 

  CHAIRPERSON GRIFFIS:  So your calculations 

in your report of eight required, six variance, was 

based on a restaurant? 

  MR. PARKER:  I believe so.  Correct, yes. 

  CHAIRPERSON GRIFFIS:  That would make 

sense. 

  BOARD MEMBER ZAIDAIN:  I have a question 

about the cellar.  Just at first blush, if the 

calculations are redone -- and this question is 

actually open for anybody on the Board as well as Mr. 

Parker -- I mean, we've got to eliminate the variance 

request for additional FAR? 

  MR. PARKER:  No.  The three floors total 

1.7 FAR.  When we were counting the basement and the 

first two floors, they were already over their 1.5. 

  BOARD MEMBER ZAIDAIN:  Oh, okay, I see.  

So we would still be dealing with a .2 FAR variance. 

  MR. PARKER:  But it's significantly less. 

  BOARD MEMBER ZAIDAIN:  Sure, than 2.3 -- 

well, the 2.3 requested and the .8.  All right, thank 

you.  So your basic point is that you would like to 

submit a supplemental? 

  MR. PARKER:  I would be willing to.   
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  CHAIRPERSON GRIFFIS:  Let him run down the 

further other things, just to finish his list.  Are 

there other things that you need for a supplemental 

report?  The FAR calculation needs to be redone, 

recalculation of the parking with square footage. 

  MR. PARKER:  And just the submission of 

the arguments that we are hearing today. 

  CHAIRPERSON GRIFFIS:  And then the 

arguments today. 

  BOARD MEMBER ZAIDAIN:  Yes, and I just 

want to reiterate, we were just served with this 

prehearing statement before the hearing today.  OP 

hasn't had a chance to review it as well. 

  CHAIRPERSON GRIFFIS:  Yes.  Excellent 

point.  Yes, Mr. May? 

  COMMISSIONER MAY:  Mr. Chairman, I just 

want to follow up on the FAR issue somewhat while we 

have it here, because I think this substantially 

changes the nature of the relief.  If, in fact, they 

are entitled to 1.5 FAR and if the only floors that 

they can actually have usable FAR would be the first, 

second and third, then -- and the basement essentially 

-- or the basement is a cellar, so therefore it 

doesn't count.  The attic is a cellar, therefore it 

doesn't count.  
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  So essentially we are talking about a 1.7 

FAR for the entire building, of which 1.5 they could 

use as commercial.  Then the question really becomes 

is it reasonable to expect that they could actually 

make use of that other .2 FAR as residential at all.  

  CHAIRPERSON GRIFFIS:  Right. 

  COMMISSIONER MAY:  It's not just, you 

know, is it worth it to bump up just a little bit, but 

you know, what else could they do with it anyway?  I 

think that I would like to hear OP speak to that 

point, and whether it is practical to consider 

anything other than -- 

  CHAIRPERSON GRIFFIS:  Well, and I think 

that is something the applicant needs to submit, too, 

and their architect can speak to that, is what .2 FAR 

would do, and what partial floor would that be in 

order to accommodate the back portion of it. 

  COMMISSIONER MAY:  Very, very small studio 

apartment. 

  CHAIRPERSON GRIFFIS:  Right.  Exactly.  So 

I think we need to have that submitted.  Excellent 

points, all.  Anything else? 

  MR. PARKER:  The last thing that I haven't 

heard today that would be useful for the supplement 

report is arguments to the test for the parking 
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variance. 

  CHAIRPERSON GRIFFIS:  Indeed.  To the 

parking calcs and test.  Okay.  Does the applicant 

have any questions of the Office of Planning at this 

time? 

  MS. BAGWELL:  No.  I just want to thank 

you for allowing us to do an additional supplemental 

and to provide you information.  Thank you very much. 

  CHAIRPERSON GRIFFIS:  Okay.  Let's go to 

the ANC.  I note that the ANC member is here, I 

believe, to present.  So if we could give him a chair, 

and appreciate your patience being down here with us 

behind schedule.   

  MR. ROTH:  Thank you, Mr. Chairman and 

members of the Board.  My name is Alan Roth.  I am the 

Chairperson of ANC-1C, and thank you for putting your 

broadcast on the web, because it enabled me to get 

here later than I otherwise might have, and I 

appreciate that. 

  I am here for two somewhat contradictory 

purposes, first on behalf of ANC-1C to support the 

application as far as it goes.  First, I don't have 

any disagreement with any of the facts that have been 

testified to by the Lujans or by their witnesses. 

  There is no question in our mind, having 
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reviewed this both at a committee meeting and at 

actually two ANC meetings, that the application would 

meet the requirements for an area variance due to the 

unique configuration of the building and the 

astronomical expense of what it would take to 

reconfigure it or reconfigure the top floor and 

stairwell for residential use. 

  Second, I want to just put on the record, 

again on behalf of ANC-1C, that the Lujans are long 

time both business owners and residents of Adams 

Morgan, that Havana Village has been a landmark in the 

neighborhood, an excellent business for a very long 

time, and Mr. Lujan, Sr. was being very modest in his 

description of his own history in the neighborhood, 

but his involvement predates even the origin of the 

ANC's, and is recognized, I think, by everybody in the 

community. 

  So having said all of that, I don't think 

there is any question in the ANC's mind that the 

application meets the test for an area variance, which 

leads me to the second reason I am here and the reason 

I say somewhat contradictory. 

  The question -- I'm not a zoning lawyer, 

but I guess I am forced to play one on TV or at least 

at ANC meetings.  The question arose in the course of 
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consideration of this application as to why or how 

only an area variance is necessary in this case rather 

than a use variance which, as you know, has a higher 

burden of proof.  We never really got a clear answer 

to that question. 

  CHAIRPERSON GRIFFIS:  Can I take that up? 

 Maybe this will give us some information that we 

need. 

  First of all, it has been a lengthy 

discussion and deliberation by the Board in similar 

cases such as this, and it is -- This is the logic.  

It is clearly an area variance, and that is probably 

why we didn't bring it up from the very beginning. 

  It is an area variance, because it impacts 

an aspect of the area, and it is always attendant to a 

matter of right use, meaning the use is expanding into 

the density of a building, but the use is allowable.  

Therefore, a use variance would not be required.  Does 

that make sense? 

  For instance, if this building wanted to 

have an additional story put on it and increase its 

height, that would not be a use variance either, even 

though it was filling up a building that didn't 

conform.  It's an area variance. 

  FAR is a bit on the edge with it, because 
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it is talking about where uses can be -- where uses 

fill, a matter of density.  But it is always a 

regulating area requirement. 

  MR. ROTH:  I think I follow that, and let 

me just put on the record that the specific provision 

of the zoning regulations that was drawn to our 

attention was 720.8, which says in the C-2-B District 

building use may be entirely residential or a mixture 

of commercial and residential uses. 

  CHAIRPERSON GRIFFIS:  Exactly. 

  MR. ROTH:  So that's why the question 

arose, why is it not necessary to have a variance from 

that provision, and wouldn't that be a use variance. 

  If the Board is satisfied -- 

  CHAIRPERSON GRIFFIS:  But it is not a 

prohibited use. 

  MR. ROTH:  I understand.  If the Board is 

satisfied, then ANC-1C is satisfied.  The main concern 

that we have doesn't relate to the Lujans' business.  

It doesn't relate to Havana Village.  It relates to 

the fact that, per some of the conversation earlier in 

the day, earlier in this case, there are, in fact, 

many buildings, both along 18th Street and Columbia 

Road, that have businesses, including restaurants and 

nightclubs, on the first floor and have residences 
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upstairs, and it has become a source of some tension 

and concern in the community that we not lose that 

mixed use. 

  So when this case arose, the question that 

was put to us by some in the community was aren't you 

about -- By supporting the application, aren't you 

about to undermine that, and aren't we now going to be 

in a situation where other restaurants, other 

businesses along 18th and Columbia Road are going to 

say, aha, if the Lujans can do it, why can't we. 

  If there is some way in the course of your 

opinion in this case to make clear that this is not 

open season for bar, restaurant or other commercial 

users in that C-2-B District, both on 18th and 

Columbia, to say, aha, why can't we eliminate our top 

residential floor and turn that into expanded bar 

space, expanded commercial space of any kind, I think 

the community would appreciate that very much. 

  CHAIRPERSON GRIFFIS:  Very well.  I think 

we will pay close attention to that.  I mean, it 

should be clear, and you can take the message back, of 

course, that we don't write the regulations here.  We 

just destroy them.  Rather, we just grant relief from 

them.  I got a rise out of the Commissioner. 

  The pertinence to that is the fact that 
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each application has to make its case on its own 

individual merits.  We don't set precedents.  So in 

terms of looking at a blanket, well, are we actually 

removing the residential requirement in Adams Morgan, 

it would clearly be, no, we don't have the 

jurisdiction to do that. 

  MR. ROTH:  I understand that the fact that 

no case is a precedent here is something that the 

Board says, but when landlords and business owners out 

there see what goes on, they don't necessarily view it 

the same way. 

  CHAIRPERSON GRIFFIS:  Indeed.  I stayed 

away from that statement today. 

  Any question from the Board then of the 

ANC?  Yes, Ms. Miller? 

  VICE CHAIRPERSON MILLER:  It's not exactly 

to the ANC, but not having been on this Board as long 

as you have, I would say that I think that Mr. Roth 

raises a good point, and that that issue could 

possibly be addressed by the applicant in the 

supplemental pleading as to why this is not a use 

variance.  I don't think that would hurt, and it might 

cover some of the concerns. 

  CHAIRPERSON GRIFFIS:  Very well.  Any 

other questions of the Board?  Any cross-examination 
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from the applicant?  No questions?   

  MS. BAGWELL:  No.  I have been taking 

notes, and I'm sure that your staff will also 

reiterate what is going to be required of us to follow 

up, to answer all the questions that haven't been 

answered today.  So with that, I just would say thank 

you for your time and consideration.  I will make sure 

to get the submissions in as reiterated by your staff. 

  CHAIRPERSON GRIFFIS:  Okay.  Any other 

submissions that I am unaware of attendant to this 

application?  Let me hear quickly then from the Board. 

 Do we want to set this for a continued public 

hearing?  Do we need to hear back from the applicant 

or have cross-examination or questions from the Board, 

or shall we do this in writing? 

  I think there might be sufficient 

information to have it all submitted. 

  BOARD MEMBER ETHERLY:  I would agree, Mr. 

Chair.  We could just take the submissions. 

  CHAIRPERSON GRIFFIS:  Is it timely enough 

to set it for the 3rd then?  Let's do that and see if 

it works.  We will set this for decision making on the 

3rd.  Yes, Mr. Zaidain? 

  BOARD MEMBER ZAIDAIN:  Are there any 

statements in opposition or in support here?  We've 
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got some other people. 

  CHAIRPERSON GRIFFIS:  Oh, I'm sorry.  Yes, 

I am rushing through this, aren't I?  Is there anyone 

here attendant to this application to give testimony 

as to application 17094, either in support or in 

opposition, testimony today?  Not seeing anyone, I do 

not believe there is anyone here to present, outside 

of the witnesses that were already called by the 

applicant, which would lead us to closing remarks, of 

which we can have in writing, I think. 

  So let's -- I appreciate that, Mr. 

Zaidain, bringing that to my attention.  It should be 

called out.  Ms. Bailey, if you are ready, why don't 

we list what the Board is asking to be submitted. 

  MS. BAILEY:  The documents that I have, 

Mr. Chairman, is the Office of Planning is to provide 

a supplemental report, and the applicant is to provide 

to the Office of Planning and the Board correct FAR 

calculations and, in addition, correct parking 

calculations as well, also proposed findings, did you 

ask for, Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  I didn't.  I don't 

think we are going to require proposed findings of 

fact.  We will keep the record open if the applicant 

wanted to submit proposed findings of fact and 
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conclusions of law. 

  MS. BAILEY:  Okay.  So that would 

incorporate all of the statements that were made here 

today which have not been heretofore submitted into 

the record. 

  With that statement, Mr. Chairman, for the 

February 3rd meeting -- How soon can the Office of 

Planning get their report in to the Board, considering 

that next Monday is a holiday? 

  MR. PARKER:  That would depend on when I 

receive the submission from the applicant. 

  MS. BAILEY:  Okay.  And when can the 

applicant -- Today is the 13th.  Would the end of this 

week be too soon for you? 

  MS. BAGWELL:  Yes, only because I am out 

of town Thursday, Friday and Monday on a previously 

arranged business trip.  If I got it to you the 

following Friday, would that prevent the Board from 

hearing it on the 3rd?  If so, I'll just have to 

change my plans. 

  CHAIRPERSON GRIFFIS:  What is the date on 

Friday? 

  MS. BAILEY:  The 23rd.  Is that what you 

are speaking about? 

  MS. BAGWELL;  Yes, the 23rd.  If I get it 
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to you on the 23rd. 

  MS. BAILEY:  Would that be enough -- 

sufficient time for the Office of Planning to do a 

report and get it to the Board? 

  MR. PARKER:  By the 3rd?  I could probably 

-- Yes, I could probably have it within a week of 

that. 

  CHAIRPERSON GRIFFIS:  Okay, so that 

Friday?  How about that? 

  MR. PARKER:  Absolutely, the 30th. 

  CHAIRPERSON GRIFFIS:  How about that 

Wednesday?   

  MR. PARKER:  Sure. 

  CHAIRPERSON GRIFFIS:  That worked out 

well. 

  MS. BAILEY:  So submission from the 

applicant by January 23rd, and then from the Office of 

Planning by January 28th and, of course, the Board's 

decision will be on February 3rd. 

  COMMISSIONER MAY:  Can we ask that the 

applicant provide a drawing or a statement or 

something about the height of the basement.  The 

architect, I'm sure, can provide it, just a section to 

the building that shows what that dimension is so that 

we have it in the record that it should not count 
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toward the FAR. 

  MS. BAGWELL:  Yes, we can do that. 

  CHAIRPERSON GRIFFIS:  Okay.  That may be 

also attendant to what they are going to do in terms 

of calculation of the utilization of the FAR and what 

.2 actually is.  Excellent.  

  All right.  Everybody clear?  Questions, 

procedures, anything?  Obviously, you can always call 

into the Office of Zoning if there's questions about 

what is to be submitted, when it needs to be 

submitted. 

  With that, is there anything else 

attendant to the morning session for the Board? 

  MS. BAILEY;  No, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Ms. Bailey, thank 

you very much for those kind words, in which case we 

are well beyond our schedule based on this morning's 

public meeting that was set.  I will adjourn the 

morning session of January 13, 2004, and ask that we 

be allowed to take 40 minutes for a lunch recess, and 

then we will reconvene in the afternoon.  Thank you. 

  (Whereupon, the foregoing matter went off 

the record at 1:42 p.m.) 
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 A F T E R N O O N   S E S S I O N 

 Time:  2:34 p.m. 

  CHAIRPERSON GRIFFIS:  Good afternoon, 

ladies and gentlemen.  Let me call to order the 

afternoon session of 13 January 2004 of the Board of 

Zoning Adjustment of the District of Columbia.  My 

name is Geoff Griffis, Chairperson.  Joining me today 

is Vice Chair Miller and esteemed member, Mr. Etherly. 

 Representing the National Capital Planning Commission 

is Mr. Zaidain, and representing the Zoning Commission 

with us this afternoon is Mr. Parsons. 

  Copies of today's hearing agenda are 

available for you.  They are located at the door where 

you entered into.  If you need one, then you may not 

be in the right room, as we have one case in this 

afternoon session.  So the agenda should be clear. 

  Let me make a couple of quick changes to 

those openings that people may be very familiar with, 

but there has been one decided change for us.  We have 

always been recorded and will continue to be recorded 

at all our public hearings.  However, we are now being 

recorded by the court reporter sitting to my right on 

the floor, and we are also being broadcast live on the 

website of Office of Zoning. 

  So to that, we ask a couple of things.  
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First of all, when coming to speak to the Board, as 

usual, you need to speak into a microphone.  The 

microphone needs to be on.   

  We ask that when you finish speaking, if 

you would turn the microphone off, thereby not giving 

any feedback to anyone else giving testimony at any 

other proceedings that are going on. 

  Also, we will ask that people fill out two 

witness cards.  Witness cards are available at the 

table where you entered into, and also at the 

testimony table in front of us.  Those two witness 

cards go to the recorder who sits to my right on the 

floor. 

  We ask at this time also to turn off all 

cellphones and beepers so we don't have any other 

noise disruptions during the proceedings. 

  The order of procedure for the appeal 

applications will be as follows.  First, we will have 

the statement and witnesses of the appellant.  Second 

will be the Zoning Administrator or the government 

representative's case presentation. 

  Third will be case of the owner, lessee, 

operator, or property involved; if not, the appellant. 

 Fourth will be the ANC within which the property is 

located.  Fifth, we will have any intervenors in the 
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case, and those, of course, will be established and 

permitted by the Board.  Sixth would be rebuttal and 

closing statements by the appellant. 

  Pursuant to Section 3117.4 and 3117.5, the 

following time constraints will be maintained.  The 

applicant, appellant or persons or parties, except the 

ANC, of course, that are in support, including all 

witnesses, will be 60 minutes collectively. 

  Appellees, persons and parties except an 

ANC in opposition, including all witnesses, will also 

be 60 minutes collectively.  That is to say, if we 

don't establish a time that is the lesser amount of 60 

minutes. 

  Individuals, of course, that will be 

involved, not necessarily in this afternoon's case, 

but individuals will be afforded three minutes.  The 

time restraints do not include cross-examination or 

any Board questions.  That would be removed from the 

total of 60 minutes.   

  Cross-examination of witnesses is 

permitted by the parties, the applicant and the ANC 

within which the property is located, and that is also 

not part of the time allocation. 

  It should be noted, of course, in cross-

examination that nothing in our regulations prohibits 
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the Board from placing reasonable restraints on cross-

examination, including time limits, limitations of the 

scope of the cross-examination, and anything else that 

we deem would be appropriate. 

  The record of our hearing cases will be 

closed at the conclusion of our public hearing, except 

for any materials that would be specifically requested 

by the Board.  We will be very specific as to what is 

to be submitted into the Office of Zoning and when it 

is to be submitted into the Office of Zoning. 

  Of course, it goes without saying, once 

that material is received, the record would be then 

finally closed, and no other information would be 

received into the record. 

  The Sunshine Act requires that this Board 

conduct public hearings on each case and hold them in 

the open and before the public.  This Board may, 

however, consistent with its rules of procedure and 

the Sunshine Act, enter into executive session.  That 

would be during or after the hearing on a case.  This 

would be for purposes of reviewing the record or 

deliberating on a case. 

  Decision of this Board in contested cases 

must be based exclusively on the record.  So we ask 

that people present today not engage Board members in 
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any conversation so that we do not give the appearance 

of not deliberating solely on the record. 

  At this time, I think we are prepared to 

hear any preliminary matters.  Preliminary matters are 

those which relate to whether a case will or should be 

heard today, such as requests for continuance, 

postponements, or withdrawal or whether proper and 

adequate notice has been provided. 

  If you are not prepared to go forward with 

a case today or if you believe the Board should not 

continue with a case on its agenda, I would ask that 

you come forward and have a seat at the table in front 

of us as an indication of having a preliminary matter. 

  I will say good afternoon to Ms. Bailey 

and also Mr. Moy, who are joining us from the Office 

of Zoning, and see if they have any preliminary 

matters that are for our attention. 

  MS. BAILEY:  Mr. Chairman, good afternoon, 

and to everyone, good afternoon as well.  

  There are preliminary matters, Mr. 

Chairman.  However, they are case specific, and the 

appeal case that is before you is the only one 

scheduled for the afternoon.  So with that said, there 

are none at this point. 

  CHAIRPERSON GRIFFIS:  Very well.  In that 
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case then, I would ask for everyone that is planning 

to provide testimony today to -- Preliminary matter? 

  MR. MLOTEK:  Yes, Mr. Chairman.  May it 

please the honorable Board, I am Ron Mlotek, Legal 

Counsel of the Office of Foreign Missions of the U.S. 

Department of State.  I believe what is under your 

rules a preliminary matter. 

  My understanding was that this was also 

going to be raised by Corporation Counsel as a 

preliminary matter, and I don't want to preempt. 

  CHAIRPERSON GRIFFIS:  I am not familiar 

with Corporation Counsel rising to the level of giving 

us a preliminary matter.  Why don't you bring it up? 

  MR. MLOTEK:  All right.  Then allow me to 

do it.  The basic preliminary matter is that we 

believe that this Board as currently constituted, 

which is the, of course, regular Board of Zoning 

Adjustment, not the Special Foreign Missions Board of 

Zoning Adjustment contemplated in the Foreign Missions 

Act, does not really have authority or jurisdiction to 

hear this matter. 

  Therefore, the Board should simply take 

the necessary action to dismiss this from this body 

and, if it so deems appropriate, refer it to the 

Foreign Missions Board of Zoning Adjustment.   
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 Otherwise, I would suggest that it is just going 

to be a huge waste of time, of this Board's valuable 

time, today to hear this, because whatever happens -- 

This is the important, the crux of the argument.  

Whatever happens today or in any continuation of this 

proceeding, whatever action this Board might take, in 

the end it is going to be in the Foreign Missions 

Board of Zoning Adjustment, at any rate, most likely. 

  CHAIRPERSON GRIFFIS:  Okay.   

  MR. MLOTEK:  So therefore, it would simply 

be a waste of time and duplicative to do so.  

Certainly, if the Department of State's positions are 

not upheld here today, we will, of course, take it to 

the Foreign Missions Board of Zoning Adjustment; and 

in the event that we and the District, which shares 

most of our legal positions, although not necessarily 

this one that I am enunciating to you -- I don't think 

they agree on this one, but our substantive legal 

positions are in accord with the District of 

Columbia's positions, as will be enunciated by 

Corporation Counsel. 

  Certainly, if those positions are not 

upheld -- are upheld today, I would imagine that the 

appellant who has brought this case will, in any 

event, themselves try to take it to the Foreign 
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Missions Board of Zoning Adjustment. 

  Finally, I point out that in their own 

request for relief -- and this is very important.  In 

their own request -- In their own written submission  

which they have made to the Board, that is the only 

relief they really want anyway.  That is, for the 

Board to take -- this Board to take the position that 

the Certificate of Occupancy for the Embassy of Yemen, 

which was issued by the Zoning Administrator, was 

improperly issued and that the applicant should have 

gone to the Foreign Missions Board of Zoning 

Adjustment. 

  So in the end, in other words, no matter 

which way you cut this, it should be before the 

Foreign Missions Board of Zoning Adjustment. 

  CHAIRPERSON GRIFFIS:  Good.  Well, I 

appreciate that.  There are several things that we 

need to do before we go too far along with this, and I 

am going to establish those.  But I am going to make a 

quick statement on this, because what I am 

understanding you to do is actually bring us a motion, 

and it may be in two forms. 

  One is a motion to dismiss this, and the 

other is the motion to refer it to the Admin BZA.  For 

clarity's sake, as I understand this -- and that is 
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why I will hear from everybody -- the fact is we 

actually have two distinct elements. 

  We have an appeal at this point of an 

administrative decision.  Of course, the FM BZA is 

constituted to have rulemaking sessions, and I do not 

-- I am looking to elicit comment to inform me on 

this, of whether the FM BZA could hear the substance 

of the case that is before us today or do we 

reconstitute it and send it to the FM BZA. 

  Before I hear from anybody else on that, 

though, Mr. Mlotek, I imagine you are going to want to 

participate in the proceedings today.  Is that 

correct? 

  MR. MLOTEK:  Yes, if they go forward.  

Yes. 

  CHAIRPERSON GRIFFIS:  Indeed.  So I will 

take that as an affirmative request for intervenor 

status.  Is that correct? 

  MR. MLOTEK:  Well, again this is somewhat 

-- It should be noted -- 

  CHAIRPERSON GRIFFIS:  In order for me to 

hear the motion that you just brought, I have to have 

you as an intervenor. 

  MR. MLOTEK:  Or as a government agency.  

See, this is my question, because the Department of 
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State has never participated in a regular BZA case in 

22 years. 

  CHAIRPERSON GRIFFIS:  They are a lot more 

fun. 

  MR. MLOTEK:  I understand.  I personally 

have, but not in my official role. 

  CHAIRPERSON GRIFFIS:  I understand. 

  MR. MLOTEK:  So I don't know if we -- 

  CHAIRPERSON GRIFFIS:  Do you have an 

opinion?  Is a government agency automatically an 

intervenor in an appeal before the BZA? 

  MS. MONROE:  I think we have to look at 

the regs, at the definitions.  If you look at 3199, 

which gives the definitions of parties, it tells you 

the parties on appeals to the Board:  The appellant;  

the person whose administrative decision is the 

subject of the appeal; the owner, lessee, operator or 

contract purchaser; the ANC; and any other person who 

is permitted to intervene, which doesn't automatically 

include government agencies unless they are the owner, 

lessee, operator or the ANC or appellant or appellee. 

  If you go to the regulation concerning 

intervention, it says "At the time of the hearing on 

the appeal, the Board in its discretion" -- 

  CHAIRPERSON GRIFFIS:  What is the section 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 138

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

you are reading? 

  MS. MONROE:  I'm sorry, 3112.15.  "The 

Board in its discretion and for good cause shown may 

permit persons who have a specific right or interest 

that wills be affected by action on the appeal to 

intervene in the appeal for such general or limited 

purpose."  So I think intervention is -- 

  CHAIRPERSON GRIFFIS:  Quick, let me just 

hear quick comments about the fact that we are not 

under 3112.12 -- .15, rather.  Yes? 

  MR. NETTLER:  Richard Nettler on behalf of 

the Sheridan Kalorama Neighborhood Council.  You want 

me to first address the issue as to whether they are 

automatically a party? 

  CHAIRPERSON GRIFFIS:  I was trying to cut 

to the chase and see. 

  MR. NETTLER:  Okay.  It's clear under the 

regulations that they are not automatically a party, 

that they would have to affirmatively intervene.  

There is no provision in here for any government 

agency other than the agency from whose appeal this is 

taken is an automatic party.  So they would have to 

formally intervene, which they have not done. 

  So if the State Department wishes to do 

so, that's a matter that has to be taken up. 
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  CHAIRPERSON GRIFFIS:  Okay.  I think we 

ought to do that first, just to set the situation, so 

that I can have everyone debating legitimately.  

Anything else on that? 

  MR. NETTLER:  Not on that issue.   

  CHAIRPERSON GRIFFIS:  Okay.  Does DCRA 

have an opinion?  Is DCRA here? 

  MS. BELL:  Yes. 

  CHAIRPERSON GRIFFIS:  Do you have an 

opinion on that, whether the State Department is 

automatically an intervenor in the appeal? 

  MS. BELL:  Good afternoon.  My name is 

Lisa Bell.  I'm with -- 

  CHAIRPERSON GRIFFIS:  Could you turn on a 

microphone, please? 

  MS. BELL:  Sorry.  Good afternoon.  My 

name is Lisa Bell.  I'm with the Office of the General 

Counsel at DCRA. 

  Actually, our position is the State 

Department may present some testimony with regard to a 

status as a witness in the case, if they would like, 

but as to an intervenor we would take the position 

that they are not a party to this action. 

  CHAIRPERSON GRIFFIS:  Yet. 

  MS. BELL:  Yet. 
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  CHAIRPERSON GRIFFIS:  Automatically a 

party?  I'm trying to get clarification.  You are 

saying they are not automatically a party? 

  MS. BELL:  We do not read the statute to 

allow them to be a party automatically. 

  CHAIRPERSON GRIFFIS:  Okay.  Very well.  

Then it's to you. 

  MR. MLOTEK:  Right, Mr. Chairman.  Well, 

that is precisely the basis of our argument that it is 

not properly before this Board, because before the 

Foreign Missions Board of Zoning Adjustment, there is 

no question whatsoever that the Department of State 

would be automatically a party in anything having to 

do -- 

  CHAIRPERSON GRIFFIS:  So an additional 

complaint of why it is in front of the BZA is the fact 

that the State Department isn't automatically a party 

in the appeal? 

  MR. MLOTEK:  That is correct, and in 

addition, that it violates the provisions under the 

Foreign Missions Act, which require that any case that 

concerns a foreign embassy, a foreign mission, not be 

of a contested case nature. 

  CHAIRPERSON GRIFFIS:  But couldn't one 

argue at this point that this actually is boiled down 
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more to a disagreement about whether there is an error 

been made by an administrative office in this city, 

and that's exactly what the BZA is constituted to 

hear? 

  MR. MLOTEK:  Yes, except -- Of course, Mr. 

Chairman, with the very important exception, which is 

the critical exception here, that whatever action the 

Zoning Administrator took, whether it was in error or 

whether it was appropriate, was taken solely, and 

could only be appropriate or inappropriate, under a 

Federal statute, specifically the Foreign Missions 

Act, which is the same statute which establishes this 

thing called the Foreign Missions Board of Zoning 

Adjustment or which we now call the Foreign Missions 

Board of Zoning Adjustment, and which provides all of 

the special rules and procedures, including the fact 

that the NCPC delegate would be the Executive Director 

of NCPC, that there would be no contested case 

procedure here, and -- 

  CHAIRPERSON GRIFFIS:  I understand the 

details. 

  MR. MLOTEK:  So it would be correct -- 

  CHAIRPERSON GRIFFIS:  Isn't your safety 

net, just as you've stated, and I think Mr. Nettler 

may agree, that it may well end up at the FM BZA.  So 
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in some sense I am trying to boil this down to how 

appeals are handled in the BZA.  I can't see how you 

would be prejudiced by asking for party status in this 

appeal and going through the body of the appeal, 

because at a point very soon now I am going to stop a 

discussion about the substance of the appeal, because 

we can't argue it unless we know who the players are. 

  MR. MLOTEK:  Right.  Well, it's a fall-

back argument.  Obviously, our fall-back argument is, 

if the Board doesn't agree with us that this is not 

properly before it, then we would, of course, want to 

be an intervenor.  So, clearly, I am requesting that. 

 We will want to participate and not, as Ms. Bell 

says, to provide testimony, because there's really no 

issue here of fact.  This is legal -- 

  CHAIRPERSON GRIFFIS:  I'll bring up that 

question right now in front of the Board, and that 

will be the first thing that we will entail.  The 

question to the Board is this, whether this is 

properly before us or should -- 

  MS. BELL;  My I interrupt for a moment? 

  CHAIRPERSON GRIFFIS:  Let me finish this 

out.  Now the issue will be, and I'm laying this out 

for everybody, is that if I do that and we start to 

entertain that question, I'm looking at now two people 
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that will speak to that, and nobody else.  Is that 

clear?  There is no provision for me to allow you to 

argue any points before us until you formally request 

a party status. 

  MR. MLOTEK:  Well, if that is the decision 

of the Chair, then we have to immediately request 

party status, of course.  So then I do request party 

status. 

  CHAIRPERSON GRIFFIS:  I think that is 

probably a more logical way to progress, unless my 

Board feels differently. 

  MR. MLOTEK:  I mean, we are not trying to 

play a cute game here.  We are just trying to proceed 

in order. 

  CHAIRPERSON GRIFFIS:  I understand that, 

and I'm trying to -- 

  MR. MLOTEK:  So if that is the Chair's 

decision, then we, of course, respect it, and I hereby 

request party status. 

  CHAIRPERSON GRIFFIS:  Very well.  You want 

to take just a brief moment to say why you conform 

with the granting of party status? 

  MR. MLOTEK:  Because this case rests 

solely and exclusively on the Federal statute that my 

party of the Department of State administers, namely 
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the Foreign Missions Act, and because it concerns 

solely and exclusively the ability of a foreign 

government to occupy a chancery in the District of 

Columbia, which is something that is uniquely 

associated with the duties of the Secretary of State. 

  So, I mean, we are not a tangential 

player, participant or actor here.  We are at the core 

of the entire matter. 

  CHAIRPERSON GRIFFIS:  Good, thank you.   

You clearly enumerated specific rights and interests 

of the State Department.  Questions from the Board?  

Any quick clarification, questions?  Let me hear from 

Mr. Nettler.  Any objections?  Would you like to go 

first? 

  MS. BELL:  Yes, I'm sorry, sir.  I just 

want to interrupt for a moment.  I think there is a 

little confusion.   

  CHAIRPERSON GRIFFIS:  I hope not on our 

part. 

  MS. BELL:  The code has actually 

incorporated the Foreign Missions Act.  So it is 

conceivable that -- and Mr. Nettler will, obviously, 

speak to this -- but that the agency review has to do 

with the decision made under the D.C. Code, which 

would allow, again, the State Department -- 
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  CHAIRPERSON GRIFFIS:  You are going too 

far.  The Board is very well aware of that. 

  MS. BELL:  Okay. 

  CHAIRPERSON GRIFFIS:  And we want to get 

to that issue, but what I want to hear right now is 

whether you object to granting party status to the 

State Department. 

  MS. BELL:  We don't object, but the State 

Department's position is that this decision was made 

solely based on the Federal statute, and I guess what 

we are trying to -- 

  CHAIRPERSON GRIFFIS:  Help me understand 

this.  Does that impact their request for 

participation in this proceeding or is that going into 

more the substance of what we need to do next? 

  MS. BELL:  Well, actually, it is a 

technicality.  In our opinion, it would go to his 

desire with regard to his status here.  He is saying 

that the agency decision was based on the Foreign 

statute, which he solely is sort of here to protect, 

and I am saying that the D.C. Code has codified the 

Foreign Missions Act, and as a D.C. agency we acted 

pursuant to the Code as well as the Federal statute. 

  CHAIRPERSON GRIFFIS:  I see.  Okay.  That 

makes some sense. 
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  MS. BELL:  And it wasn't quite clear from 

his argument as to why he needs party status. 

  CHAIRPERSON GRIFFIS:  So you are actually 

clarifying his position, the fact that, yes, it may 

have started with the foreign level, but in that it 

was codified at the local level, adopting that, that 

it runs through down to the more local level, which 

would have been reviewed by the District. 

  MS. BELL:  And so the Zoning Administrator 

was sort of acting pursuant to local law, which 

reflects the Federal statute.  While we would 

certainly appreciate their participation in whatever 

form they wish to participate, it is not necessary 

that they are a party or an intervenor. 

  CHAIRPERSON GRIFFIS:  So your official 

position is? 

  MS. BELL:  We don't have any objection.  

We are just clarifying for the record. 

  CHAIRPERSON GRIFFIS:  No objection.  Mr. 

Nettler? 

  MR. NETTLER:  I want to be simple.  I have 

no objection, even though they haven't complied with 

the regulations, but I have no objection. 

  CHAIRPERSON GRIFFIS:  How would compliance 

be completed? 
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  MR. NETTLER:  Either in timely seeking it 

or in addressing the specific provisions.  But I think 

their responsibility is to provide assistance to the 

different foreign missions, and I think that suffices 

for them to be an intervenor here in this particular 

issue -- appeal. 

  CHAIRPERSON GRIFFIS:  Okay.  We will note 

the nonconforming to our required submissions in order 

to request party status, which the Board is very well 

aware of.  Okay. 

  MR. NETTLER:  Now can I address the issue 

about whether it should be dismissed or not? 

  CHAIRPERSON GRIFFIS:  Yes. 

  BOARD MEMBER ZAIDAIN:  Before we get into 

that, are we granting party status? 

  CHAIRPERSON GRIFFIS:  I'm sorry, I'm 

sorry.  Let me hear all the objections from the Board. 

  BOARD MEMBER ZAIDAIN:  I have no 

objection.  I think it is appropriate for the State 

Department to be represented as a party in this 

matter. 

  CHAIRPERSON GRIFFIS:  Any other comments? 

 Any objections?  I take it as the consensus of the 

Board then and grant party status to the State 

Department.  Okay, let's move on to see whether we 
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should be here or not. 

  MR. NETTLER:  On the motion to dismiss, 

which I do wish the State Department had as well filed 

some paper with regard to that so that we could 

provide you with a written response, but the short 

answer is the court has already dealt with that issue, 

and the State Department is wrong.  I'll get to the 

court case in a minute. 

  The statute provides that the FM BZA has 

authority to review two types of mattes, either an 

application by a foreign mission to locate its band, 

blah, blah, in a particular zone that is established 

for locating a foreign mission or a foreign mission 

may appeal an adverse decision by a District of 

Columbia agency to the Foreign Missions Board of 

Zoning Adjustment. 

  The statute does not provide the Foreign 

Missions Board of Zoning Adjustment with jurisdiction 

to hear appeals by those who are aggrieved by agencies 

-- decisions of agencies of the District of Columbia 

involving the interpretation of the zoning regulations 

to this Foreign Missions Board of Zoning Adjustment. 

  This precise issue came up, actually, in 

the first case that was ever considered by the Court 

of Appeals, which involved the Taiwanese, which was a 
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case in which the Taiwanese government, through the 

North American Coordination -- the Coordination 

Council for North American Affairs  had attempted to 

locate in the Dupont Circle area.   

  They argued that they were not a foreign 

mission and, therefore, were not covered by the 

Foreign Missions Act.  The Dupont Circle Citizens 

Association appealed that issue, arguing that they 

were.  The Board of Zoning Adjustment said they were 

not a foreign mission.  That went to the Court of 

Appeals.  The Court of Appeals ultimately agreed with 

the Dupont Circle Citizens Association, who I 

represented on that matter, that they were a foreign 

mission and, therefore, while the Board of Zoning 

Adjustment, not the FM BZA, had the responsibility for 

deciding whether or not they were -- the decision by 

the Zoning Administrator in addressing what the relief 

was, that was or was not necessary for the 

Coordination Council was appropriately before it or 

some other entity, that ultimately having determined, 

as the Court of Appeals did in that case, that the 

Coordination Council fit within the definition of a 

foreign mission or international organization, it then 

had to remand the case back to the Board of Zoning 

Adjustment to then send it to the Foreign Missions 
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Board of Zoning Adjustment for a hearing. 

  That's exactly what we are trying to do 

here.  We have challenged a decision of the District 

of Columbia agency who has the responsibility for 

applying these zoning regulations to you, because we 

do not -- cannot under the statute file an appeal or 

an application with the Foreign Missions Board of 

Zoning Adjustment, since we, the Sheridan Kalorama 

Neighborhood Council, are not a foreign mission, to 

ask you to interpret the statute or the regulations as 

to whether this matter should be heard as a foreign 

mission or not, as a foreign mission location issue or 

not, and if you determine, correctly in our view, that 

it should be considered in that context, then to 

remand it to or refer it to the Foreign Missions Board 

 of Zoning Adjustment for the appropriate relief on an 

appropriate application. 

  If you disagree with us, then that would 

be the end of the issue.  Let me just make it clear 

what the Court of Appeals also made clear in the case 

involving the Taiwanese. 

  That was -- It wasn't simply a situation 

in which, once the Court of Appeals agreed with the 

Dupont Circle Citizens Association that it had to be 

treated as a foreign mission, that it was simply 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 151

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

referred over.  There had to be a formal application 

made by the Taiwanese to the Foreign Missions Board of 

Zoning Adjustment.  It wasn't simply just a referral. 

  Because that sets a whole bunch of time 

frames that are provided for in the statute and in the 

regulations, that must be complied with by the Foreign 

Missions Board of Zoning Adjustment when dealing with 

a location expansion issue involving a chancery. 

  So in our view, the Court of Appeals has 

already resolved this issue.  The statute doesn't 

permit us to appeal this determination to the Foreign 

Missions Board of Zoning Adjustment, and the motion to 

dismiss should be denied. 

  CHAIRPERSON GRIFFIS:  Thank you.  

Questions from the Board?   

  VICE CHAIRPERSON MILLER:  Are you saying 

that all you are asking us to decide today is whether 

this matter should be appealed to the FM BZA? 

  MR. NETTLER:  No.  We are asking you to 

decide that the Department of Consumer and Regulatory 

Affairs was wrong in concluding that the Yemen -- the 

government of Yemen did not have to apply before the 

Foreign Missions Board of Zoning Adjustment for the 

authority to locate at the address that they were 

seeking to locate or for building permits related to 
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that location, that the Department of Consumer and 

Regulatory Affairs was bound by the zoning 

regulations, which we do not believe are inconsistent 

with the statute -- and, certainly, that's the -- we 

are going to get into the merits here -- the Zoning 

Commission's responsibility to apply that and then to 

direct the Department of Consumer and Regulatory 

Affairs to notify the government of Yemen that, in 

order to do so, they must instead file an application 

with the Foreign Missions Board of Zoning Adjustment 

to seek the relief that they were given and, in our 

view, inappropriately given. 

  CHAIRPERSON GRIFFIS:  Any other questions? 

 Clarifications from the Board?  The government? 

  MS. BELL:  DCRA actually takes the 

position that this Board is able to interpret whether 

or not the Zoning Administrator properly reviewed the 

D.C. Code when it made its decision. 

  With regard to the substantive matter, as 

I said, we view that the Foreign Missions Act that has 

become part of the D.C. Code is something within the 

purview of this particular tribunal, that they can 

review both the case law and the application of the 

regulations as the Zoning Administrator applied them 

to this decision. 
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  In deference to Mr. Nettler, we don't 

believe that the decision before this tribunal ever is 

whether or not the Foreign Missions Act is properly 

applied in general, just as to this particular 

transfer with regard to the Embassy of Jordan and 

then, subsequently, the Embassy of Yemen. 

  CHAIRPERSON GRIFFIS:  Okay.  Questions 

from the Board?   

  MR. MLOTEK:  Yes, Mr. Chair.  First, I 

would like to introduce Miss Susan Benda from the 

Department of State's Office of Legal Advisor who is 

with me here today to provide legal support. 

  I have to disagree, as I have many times 

in the past, with my learned colleague, Mr. Nettler.  

He was wrong on a number of points that he made, but 

also correct on one of them. 

  He was wrong in citing the famous Taiwan 

case at Dupont Circle as being the first judicial 

review of the zoning provisions of the Foreign 

Missions Act.  It was not.  That was a year earlier in 

the case of Benin, which was in the Calvert-Woodley 

community and concerned a radio antenna which they 

sought to erect there. 

  I do agree with him on the issue that the 

decision of the District of Columbia Court of Appeals 
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in the Taiwan case, which was the second case that was 

handled concerning the zoning provisions, did rule 

that the Foreign Missions Board, not the regular Board 

of Zoning Adjustment, this Board, had sole 

jurisdiction over such cases.  But paradoxically, Mr. 

Nettler has proved the point that I made at the 

outset. 

  He agrees that that is what the Court 

ruled.  I agree that that is what the Court ruled, and 

I further say that that court ruling, as well as other 

court rulings that have subsequently issued from both 

Federal and District of Columbia courts, is binding 

upon this panel here today with the result that this 

Board cannot hear anything that pertains to a foreign 

chancery and the Federal statute known as the Foreign 

Missions Act.  Only the Foreign Missions Board of 

Zoning Adjustment can. 

  In the end, that is where Mr. Nettler 

wants to get the case.  Now there are other arguments, 

obviously, on the substance, which I won't address, 

that also indicate that what we are here today for is 

an issue which is moot, and I don't want to address 

them now, because we are not addressing that issue 

now. 

  Just suffice it to say, just so you have 
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somewhat clear understanding, it is a very confusing 

case that we are in, and we have never had a case like 

this in 22 years.  I'd like to emphasize, this is the 

first time we've had such a case. 

  The point is that the essence of the 

substantive argument is that it doesn't matter, one 

way or another, whether what the Zoning Administrator 

did was correct or incorrect.  It just plain doesn't 

matter, because under the same provision of the 

Foreign Missions Act, the so called grandfathering 

clause, if you will, that is at issue here -- that's 

what the underlying issue is, the grandfathering of 

this location.  Under that clause, a Certificate of 

Occupancy or an occupancy permit was not even 

required. 

  So regardless of what would be held, 

regardless of what this body were to decide with 

regard to the Zoning Administrator -- did he act 

correctly or did he act incorrectly in issuing the 

Certificate of Occupancy -- the position of the 

Federal government will be the Embassy of Yemen can 

remain there.  They don't need an occupancy permit.  

The Foreign Missions Act statute makes it very clear. 

  So yet another reason why this Board 

should not be in the position of engaging in a futile 
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exercise.   

  CHAIRPERSON GRIFFIS:  Someone still has to 

decide that, though. 

  MR. MLOTEK:  Yes, and we would suggest 

that, if a body has to decide it, it should be the 

Foreign Missions Board of Zoning Adjustment. 

  CHAIRPERSON GRIFFIS:  And who would bring 

it then? 

  MR. MLOTEK:  Mr. Nettler, if he is so 

inclined. 

  CHAIRPERSON GRIFFIS:  How could Mr. 

Nettler bring it to the FM BZA? 

  MR. MLOTEK:  He would file an application 

or an appeal, such as he did here. 

  CHAIRPERSON GRIFFIS:  And I'm not clear 

that he would have jurisdiction or we could even 

entertain an application from Mr. Nettler.  Do you 

disagree? 

  MR. MLOTEK:  I believe you could entertain 

it. 

  CHAIRPERSON GRIFFIS:  How so? 

  MR. MLOTEK:  Because the Foreign Missions 

Board of Zoning Adjustment has plenary authority over 

any issue having to do with the location, replacement 

or expansion of a chancery in the District of 
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Columbia, and this is quintessentially a case about 

the location of a chancery in the District of 

Columbia.  That is the jurisdiction of the Foreign 

Missions Board of Zoning Adjustment.  That is their 

sole entire reason for existence.  They do nothing but 

that. 

  BOARD MEMBER ETHERLY:  So it would be your 

position, Mr. Mlotek, that that plenary authority 

would extend to the ability to reach parties that 

otherwise would not be able to come before the FM BZA? 

 I think that is the direction that last question was 

going into and what gives me pause about the direction 

of the argument. 

  MR. MLOTEK:  Well, certainly, Sheridan 

Kalorama or several citizens within Sheridan Kalorama 

that Mr. Nettler represents has been a party in many 

cases.  So I don't think there is an issue at all, Mr. 

Etherly, that individual private citizens of a 

community or the community as a whole or their ANC or 

all three are able to be present, participate in, make 

arguments about issues such as this before the Foreign 

Missions Board of Zoning Adjustment. 

  I think perhaps the more specific question 

you are asking is not can they be a party in such a 

thing, but can they initiate?  I admit, in 22 years we 
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have never had that happen, but Mr. Nettler has the 

ability to try to do it. 

  Certainly -- I mean, our position would 

be, if they don't have the authority to do that there, 

they don't have the authority to do it here, and they 

would have to go to the court. 

  CHAIRPERSON GRIFFIS:  Let's look right to 

the regulations, and I would reference everyone to 

look at Chapter 10, 1002.1, which indicates "to 

locate, replace or expand a chancery in the R-5-D, 

etcetera, or a D overlay, to reconstruct" -- We are 

talking about -- 

  MR. NETTLER:  If I might, an 

administrative agency, whether it is established by 

Congress or by the District of Columbia or any other 

legislature that has the authority to establish it, is 

bound by the statute which creates it, and its 

jurisdiction is so bound as well. 

  The Foreign Missions Board of Zoning 

Adjustment doesn't have plenary jurisdiction.  The 

Foreign Missions Board of Zoning Adjustment has 

authority to review, as it states in the statute, D.C. 

Code 6-1306, to review two things, either an 

application -- 1306(c) -- either an application by a 

foreign mission to locate and expansion, blah, blah, 
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blah, or an appeal by a foreign mission. 

  It does not establish the Foreign Missions 

Board of Zoning Adjustment with the jurisdiction to 

hear appeals by Mr. and Mrs. So and So or any 

nonprofit organization or anybody else in the District 

of Columbia other than a foreign mission. 

  Mr. Mlotek is absolutely wrong as to 

whether we have been parties to any proceeding before 

the Foreign Missions Board of Zoning Adjustment.  

There are no parties before the Foreign Missions Board 

of Zoning Adjustment.  These are rulemaking 

proceedings.  We appear as witnesses or we offer 

testimony, but we are not parties. 

  It doesn't provide us with any appeal 

rights.  The only place in which we can appeal is to 

this Board to decide whether the Zoning Administrator 

was correct or not or the Department of Consumer and 

Regulatory Affairs is correct or not in its 

interpretation of the application of -- whether it is 

the D.C. Code or the zoning regulations to this 

particular government, the Yemen government. 

  There is nothing that provides us with the 

authority to go before the Foreign Missions Board of 

Zoning Adjustment as a party or as an appellant.   

  CHAIRPERSON GRIFFIS:  Indeed.  Okay.  Mr. 
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Parsons? 

  COMMISSIONER PARSONS:  Mr. Chairman, I 

disagree with Mr. Mlotek, in agreement with Mr. 

Nettler.  The Foreign Missions Board of Zoning 

Adjustment was set up in our regulations to deal with 

location, dealing with the process to locate new 

chanceries. 

  It is true, in the chancery's appeal from 

an administrative decision, too, that Mr. Nettler is 

talking about, the two aspects.  So in the absence of 

regulations that we deal with to allow the FM BZA to 

start hearing applicants from third parties, if you 

will, such as the case here, we have no way to do 

that.  We have no way to pass it.  There is no 

mechanism to appeal it. 

  So if Mr. Mlotek is anticipating that the 

Foreign Missions Board of Zoning Adjustment would 

deny, for lack of authority, this appeal, that would 

be most unfortunate.  So I think we should proceed and 

give this matter a public hearing. 

  CHAIRPERSON GRIFFIS:  Well said.  Mr. 

Zaidain? 

  BOARD MEMBER ZAIDAIN:  I guess I wanted to 

try to expand on what Mr. Parsons was saying.  You 

know, this type of proceeding is essentially an 
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administrative one and actually could turn into an 

enforcement action, if the C of O were revoked. 

  I guess what I am struggling with is how 

does a foreign mission with its special designation 

related or conferred to it by the Foreign Missions Act 

-- how does that interact with DCRA? 

  For example, let's say this did go before 

us, and the C of O was -- and we agreed with the 

appeal.  Does DCRA have the legal ability to revoke a 

C of O for a foreign mission?   

  I'm struggling with what is the 

relationship between the enforcement power of the 

local agency over the foreign mission itself outside 

of the FM BZA.  I think that is where I struggle. 

  MR. NETTLER:  That is essentially what 

happened with Taiwan.  Taiwan was told that they had 

to go before the Foreign Missions Board of Zoning 

Adjustment.  Taiwan was not successful before the 

Foreign Missions Board of Zoning Adjustment, and 

Taiwan had to move, and sold its property. 

  BOARD MEMBER ZAIDAIN:  Right, but that was 

before the Foreign Missions Board of Adjustment. 

  MR. NETTLER:  No, after this Board had 

rendered a decision about whether the Foreign Missions 

Act would apply or not apply, we appealed that to the 
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Court of Appeals.  The Court of Appeals said it did 

apply. 

  The Board of Zoning Adjustment was 

directed to -- 

  BOARD MEMBER ZAIDAIN:  Well, what happened 

when the Court of Appeals said it did apply?  What was 

the action? 

  MR. NETTLER:  The Coordination Council 

then had to file an application with -- 

  BOARD MEMBER ZAIDAIN:  Was their C of O 

revoked for the property? 

  MR. NETTLER:  No.  They had to file an 

application to locate at the property in the Dupont 

Circle area.  That application -- 

  BOARD MEMBER ZAIDAIN:  They hadn't 

obtained a C of O? 

  MR. NETTLER:  They had obtained a C of O. 

  BOARD MEMBER ZAIDAIN:  And so did DCRA 

pull their C of O? 

  MR. NETTLER:  They were directed to reject 

their -- They were directed ultimately by the FM BZA 

when they went through the proper process to preclude 

them from staying at that location.  They didn't have 

to revoke their C of O, because the Coordination 

Council sold the building and moved. 
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  BOARD MEMBER ZAIDAIN:  Well, I know, but 

I'm talking about before that.  In the net effect of 

the first appeal, then going to the Court of Appeals, 

what happened? 

  MR. NETTLER:  Yes.  I mean, that effect is 

that. 

  BOARD MEMBER ZAIDAIN:  Did DCRA go and 

pull their C of O and say -- 

  MR. NETTLER:  Well, they didn't need to, 

because they did it on their own.  The Coordination 

Council complied with the order of the Foreign 

Missions Board of Zoning Adjustment that they could 

not locate there, and moved.  I know Mr. Mlotek -- 

  BOARD MEMBER ZAIDAIN:  We have some 

parties shaking their heads.  So I'd like to hear the 

opposite side of that.  And given that the net effect 

of this whole discussion is whether or not I stay on 

the Board or not, I'll try not to take it personally. 

 Please, Mr. Mlotek, let's hear from you. 

  MR. MLOTEK:  All right.   

  BOARD MEMBER ZAIDAIN:  Maybe I should just 

leave, and maybe we won't have to have this 

discussion. 

  MR. MLOTEK:  No.  Mr. Nettler incorrectly 

stated the sequence of events there.  The regular 
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Board of Zoning Adjustment before which Taiwan first 

appeared, because there were questions about Taiwan's 

status -- we don't have normal embassy relationships 

with them, as you know, because they are a special 

type of entity under U.S. law -- originally made 

application to the regular Board of Zoning Adjustment, 

in other words this present body. 

  They were successful there.  Mr. Nettler 

and his clients then filed an appeal with the District 

of Columbia Court of Appeals.  We went to them.  It 

was a very lengthy process.  This is not all 

compressed in time.  It took years to go through the 

process. 

  The Court of Appeals agreed that it should 

have been the Foreign Missions Board of Zoning 

Adjustment that heard the Taiwan case.  We then went 

back to the Foreign Missions Board of Zoning 

Adjustment.  This time, Taiwan was not approved. 

  BOARD MEMBER ZAIDAIN:  When you say -- So 

with the Court of Appeals, they said that the Taiwan 

case should be -- the application should be heard  

before the FM BZA or the appeal should have been heard 

before the FM BZA? 

  MR. NETTLER:  They said that the Court of 

Appeals had no authority to grant the Taiwanese any 
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relief, because they should be considered a chancery, 

and they would have to go before the Foreign Missions 

Board of Zoning Adjustment to locate in the location 

that they had bought, property that they had bought. 

  MR. MLOTEK:  Well, Mr. Nettler misspoke.  

He means the Court of Appeals ruled that the Board of 

Zoning Adjustment had no authority to grant that 

relief.  That is correct.   

  MR. NETTLER:  That is what I said. 

  MR. MLOTEK:  No, you said that the Court 

of Appeals had no authority.   

  So then we went back.  We returned.  

Taiwan, along with the Department of State, returned, 

this time to the Foreign Missions Board of Zoning 

Adjustment, which did not act favorably upon the 

application.   

  Then what happened is not what Mr. Nettler 

said, that the Taiwanese just moved out.  Far from it. 

 The United States government, through the Department 

of Justice, went right back to court and filed an 

appeal against that.  That appeal ground on for about 

four years with decision. 

  In the course of this four years, the 

Taiwanese realized that they had outgrown that 

location, in any event, found another location that 
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they decided to move to, were approved by us to do so, 

and we then -- The Justice Department then decided the 

case was moot, and we had an obligation to go back and 

inform the Court of Appeals that the case was, 

therefore, moot.  We did so, and the appeal was 

dismissed.  But it is not as if -- 

  MR. NETTLER:  Actually, that is not 

correct. 

  MR. MLOTEK:  -- that on Monday the Foreign 

Missions Board of Zoning Adjustment acted unfavorably 

or disapproved their application and on Tuesday the 

Taiwanese moved out.  There was about four or five 

years, and they did not move out because of, and I 

imagine that the scenario -- I don't want to 

hypothecate about speculative things, but of course, 

if for any reason an issue is brought that in this 

case Yemen cannot occupy this property, it will be 

back in court. 

  BOARD MEMBER ZAIDAIN:  I think, basically, 

what I'm trying to get at is some level of 

practicality here.  That is, we go through an appeal, 

and we hear it, and we make a decision.  Let's say 

that we decide that the C of O was issued correctly.  

Does that have any teeth at all; and if it doesn't, 

then maybe this should be in the realm of where this 
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appeal can be heard, decided upon, and then some 

action can be taken.  Do you follow what I'm saying? 

  CHAIRPERSON GRIFFIS:  Let's factor in 

practicality.  We have one afternoon and not years, 

which these things seem to roll onto. 

  I think we have heard quite a bit, and I 

think Mr. Zaidain is bringing up an interesting point 

that goes directly to the aspect of whether this body 

should be hearing it or not.  Are there further 

questions you want to elicit from the participants in 

order to help you get to that? 

  BOARD MEMBER ZAIDAIN:  Yes.  Actually, I 

just have a simple yes or no question for the panel.  

If this BZA decides that the C of O was issued wrong -

- if we agree with that -- can DCRA go and revoke the 

C of O? 

  MR. NETTLER:  Our position is that they 

can. 

  CHAIRPERSON GRIFFIS:  DCRA? 

  MS. BELL:  Our position is that we can. 

  CHAIRPERSON GRIFFIS:  You can or cannot? 

  MS. BELL:  We can. 

  CHAIRPERSON GRIFFIS:  You can? 

  MS. BELL:  As we issued it. 

  MR. MLOTEK:  Our position is that it will 
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make no difference.  Yemen will remain where it is for 

two reasons.  Number one, they did not require it.  It 

was totally superfluous and unnecessary for them even 

to apply for an occupancy permit, and it doesn't 

matter.  And even if they do, there are questions of 

diplomatic immunity and inviolability.  You know, if a 

legal action were brought, then the United States 

government would have to defend it. 

  CHAIRPERSON GRIFFIS:  And we understand 

that and take that very seriously.  So we have yes, 

yes and it doesn't matter.  Mr. Zaidain, follow-up? 

  BOARD MEMBER ZAIDAIN:  You know, that 

troubles me a bit, but I guess I have to rely on the 

fact that, you know, we are here, and there is a 

matter before us, and I guess we have to proceed. 

  CHAIRPERSON GRIFFIS:  Good.  Any other 

questions for clarification by the Board before we 

begin to decide whether this is properly before the 

BZA or not?  Any other further questions?  Mr. 

Parsons? 

  MR. PARSONS:  Nothing. 

  CHAIRPERSON GRIFFIS:  It seems to me 

fairly -- as often in appeals and things before us, 

somewhat ambiguous and unclear.  But I think, to 

follow all that has been submitted at this point and 
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what I have heard from the participants in this 

instant matter, that several things arise. 

  If we look at 3134, it is unclear, and 

there are not definitive statements of how the FM BZA 

or how that would actually take action as defined 

here.  The bulk of that, obviously, goes to the 

procedures in the substantive regulations that concern 

the chanceries, and we are all well aware of how that 

proceeds. 

  If we go to even Section 206 of the FMA, 

it also isn't definitive in its language.  When we 

follow it and track it down, the most definitive, it 

seems to me, is the Act that did create us, and we can 

refer to the different gerunds of it, but going back 

even to the 1938 which set up how appeals are to be 

heard in the BZA, it is fairly definitive. 

  I think that it would not be in error for 

this Board to follow that line of reasoning and go 

ahead and call this appeal and proceed into the 

substance of it.  Let me hear from other members. 

  COMMISSIONER PARSONS:  I would agree.  I 

don't want to be redundant, but I think this case that 

has just been laid out before us of the Taiwanese had 

to do with initial location, and this is clearly a 

procedural issue that I don't think the Foreign 
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Missions BZA has in our regulations the -- It's not 

the proper place to deal with it. 

  CHAIRPERSON GRIFFIS:  Okay.  Others?  Ms. 

Miller? 

  VICE CHAIRPERSON MILLER:  I would concur 

that BZA is the authorized body to hear contested 

cases and that FM BZA doesn't have any -- doesn't 

provide any authority for third parties to bring cases 

regarding chanceries. 

  CHAIRPERSON GRIFFIS:  Others?  Any 

opposition to that direction or should we make it 

official and make it -- It would be -- It's an 

affirmative movement of this Board to deny the motion 

to dismiss based on the fact that it isn't properly 

before us.  Is there a second? 

  COMMISSIONER PARSONS:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you.  Any 

further discussion or deliberation?   

  BOARD MEMBER ETHERLY:  Mr. Chair, I will 

just note, I'm just still terribly confused on the 

issue.  I would rather not belabor it and just have it 

move forward, because I think there is a majority for 

us to move forward, but at this instance my 

inclination would be -- I don't want to speak in 

opposition to the motion.  It might be more 
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appropriate just for me to -- Gosh, I don't know what 

the middle ground is there -- to abstain.  But I'm 

just not convinced either way at this particular 

point. 

  CHAIRPERSON GRIFFIS:  Okay. 

  BOARD MEMBER ZAIDAIN:  Well, I share some 

of Mr. Etherly's heartburn.  I can understand that we 

are dealing with a procedural matter here.  However, 

I'm just concerned about what the -- you know, the net 

effects of what we are doing here, whether or not it 

can be implemented. 

  It seemed to me it will be almost best to 

default to the body that we know would be able to do 

something about it, but I think -- I don't think the 

legal language is clear when it comes to appeals. 

  CHAIRPERSON GRIFFIS:  Well, I think the 

way this is set up, this may not be a one-step 

process, and I think just by the fact of what we have 

to tell us what we are supposed to be doing, it may in 

fact be definitive that it has to be a two-step. 

  If we start looking at the fact that we 

have to decide whether an error is made by an 

administrative body in the District of Columbia, that 

may set it to a next step; that is -- 

  BOARD MEMBER ZAIDAIN:  Well, I mean, 
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that's the whole issue, is whether or not it goes 

before the FM BZA or not, which -- 

  CHAIRPERSON GRIFFIS:  Right.  But I think 

we have to answer each of those that are before us 

before we can move to the next.   

  BOARD MEMBER ZAIDAIN:  Okay.   

  CHAIRPERSON GRIFFIS:  Anything else? 

  COMMISSIONER PARSONS:  Mr. Zaidain, if it 

will help you, I think, if this was the FM BZA, it 

would be highly likely that we would decide to send it 

to the Board of Zoning Adjustment.  I'm serious. 

  BOARD MEMBER ZAIDAIN:  I absolutely agree 

with you. 

  CHAIRPERSON GRIFFIS:  I just don't see any 

reason -- or I don't see any way we could -- as the FM 

BZA is organized, we could actually dispense with 

this.  So anything further? 

  Very well.  The motion before us has been 

seconded.  I would ask for all those in favor, signify 

by saying Aye.  Opposed?  Abstain? 

  BOARD MEMBER ETHERLY:  Abstain. 

  CHAIRPERSON GRIFFIS:  Thank you.  Mr. Moy, 

would you record the vote? 

  MS. BAILEY:  The motion -- 

  CHAIRPERSON GRIFFIS:  I'm sorry.  Ms. 
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Bailey.  Thank you. 

  MS. BAILEY:  The Board has decided that 

the appeal is properly before it and should not be 

dismissed, and the vote is recorded as zero-four-one. 

 Is that correct, Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  Four-zero-one, I 

believe. 

  MS. BAILEY:  Four-zero-one.  Thank you. 

  CHAIRPERSON GRIFFIS:  Thank you.  Okay.  

Any other preliminary matters? 

  MS. NETTLER:  I have just one.  The 

Advisory Neighborhood Commission had asked me to 

submit this letter on their behalf that they have 

sent.  It states in the letter that they had not 

received notice, learned about this, and took a 

position on this yesterday at their meeting.  If I 

could forward this to you -- 

  I looked at the -- as well as to the 

others.  I looked at the file to see whether notice 

had been sent to them, and apparently it had not. 

  CHAIRPERSON GRIFFIS:  Had not? 

  MR. NETTLER:  Had not.  They were not one 

of the parties that were sent notice. 

  COMMISSIONER PARSONS:  Which ANC is that, 

Mr. Nettler? 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 174

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  MR. NETTLER:  2D. 

  COMMISSIONER PARSONS:  It seems as though 

Exhibit 9 does show.  They may not have received it. 

  CHAIRPERSON GRIFFIS:  Well, Exhibit 9 and 

Exhibit 14 is the letter to the ANC, is it not? 

  MR. NETTLER:  I'm only the messenger here. 

  CHAIRPERSON GRIFFIS:  I know.  We are 

giving you the message back.  We'll look into it.  I 

mean, that is obviously a procedural matter that we 

take very seriously, but in our file of which we have 

copies of the official file, they were noticed.  In 

fact, it is stamped, and I think that stamp is when it 

goes out, is November 5. 

  MR. NETTLER:  I have a letter here that -- 

at least a copy of a letter that was sent by Ms. 

Kress, the Director, to Mr. Noble regarding the 

appeal, noting that it was in the Advisory 

Neighborhood Commission 2D but not noting that they -- 

as one of the parties to which it was served on.  So 

I'm only -- That's -- I don't have a date on the 

letter. 

  CHAIRPERSON GRIFFIS:  Exhibit 14 is to the 

Chair. 

  MR. NETTLER:  As I said. 

  CHAIRPERSON GRIFFIS:  That's right.  
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That's why we are giving you the harsh note back.  

Okay.  So we have this in.  All the participants have 

copies of this.  Is that correct? 

  MR. MLOTEK:  And before we conclude the 

preliminary matters, could I simply request either a 

ruling or an opinion of the Chair or Corporation 

Counsel as to whether it is properly a preliminary 

matter or a matter for the substantive portion of this 

proceeding the issue of the mootness that I raised 

before; in other words, the argument that the 

proceeding -- the entire proceeding is rendered -- is 

moot by virtue of the Federal statute involved, that 

there is no decision to decide.   

  That's a separate issue from the one you 

just decided about Foreign Missions Board versus 

regular Board.  If it is a preliminary matter, then we 

want to address it now.  If it is not a preliminary 

matter, then we will address it in the proper 

sequence. 

  CHAIRPERSON GRIFFIS:  Actually, it's up to 

you.  Do you want to bring it as a motion to dismiss 

based on mootness, if that is the legal term? 

  MR. MLOTEK:  Yes, that's the legal term.  

Whatever is the disposition of the Board. 

  CHAIRPERSON GRIFFIS:  Well, you can argue 
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it in the case, and we will proceed or you can bring 

it as a motion, and we will try and do it.  I think it 

is more advisable to argue it within the case, because 

 if you can prove fairly quickly on through the 

proceedings that it is entirely moot, it will render a 

decision. 

  I can tell you that the Board -- in my 

experience, and it's not my call -- the whole Board 

will vote on it -- has been to err on the side of 

caution and to hear the case to render a decision of 

whether it is moot. 

  For instance, how are we to establish that 

it is actually moot without hearing everybody or 

answering a lot of the questions that we have, and 

doesn't that go directly into the substance? 

  MR. MLOTEK:  Right.  Well, we will comply 

with that then. 

  CHAIRPERSON GRIFFIS:  Okay.  Do Board 

members have an opinion on that? 

  MR. MLOTEK:  I just didn't want to -- I 

don't want to waive -- Being prudent as an attorney, I 

just want to make sure I'm not waiving this, 

prejudicing myself. 

  MR. NETTLER:  If I might respond, because 

maybe -- If Mr. Mlotek is saying -- I don't know if 
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this is what he is saying, because I thought he was 

referring to the way the statute applies -- that the 

government of Yemen is intending to use this solely 

for its residence as opposed to a chancery, then -- 

Okay, if he is not saying that -- I see him shaking 

his head. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. MLOTEK:  If you want me just to 

summarize it in one sentence so that you can decide-- 

  MR. NETTLER:  I think we are not getting 

into the merits.  I think that's what the merits of 

this whole case are. 

  CHAIRPERSON GRIFFIS:  I think that's the 

basis of it. 

  BOARD MEMBER ZAIDAIN:  I'm not sure I 

entirely agree.  One of the issues that I raised in 

our discussion about the FM BZA is the effectiveness 

of this proceeding and its decision. 

  CHAIRPERSON GRIFFIS:  That's right. 

  BOARD MEMBER ZAIDAIN:  And I think that 

relates entirely to mootness. 

  CHAIRPERSON GRIFFIS:  Hold on.  We are 

going to take 30 seconds, one sentence. 

  BOARD MEMBER ZAIDAIN:  Actually, I'm not 

saying when we should hear it.   
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  CHAIRPERSON GRIFFIS:  I'm already 

proceeding. 

  MR. MLOTEK:  The Federal statute that 

controls this whole issue, the Foreign Missions Act, 

at Section 4306(h) says as follows:  that "approval by 

the Board of Zoning Adjustment or the Zoning 

Commission or, except as provided earlier, any other 

agency or official" and what it is referring to, "as 

provided earlier," it means the State Department.  We 

always have to approve everything.  So it's not 

excepting us.  So I'll start again. 

  "Approval by the Board of Zoning 

Adjustment or the Zoning Commission or by any other 

agency or official is not required in the following 

case:  (2) for continuing use of a chancery by a 

foreign mission to the extent that the chancery was 

being used by a foreign mission -- not "the" foreign 

mission -- on October 1, 1982." 

  That's precisely the case here.  In other 

words, the building that is in question here was the 

Jordanian chancery on and before October 1, 1982.  

Therefore, that triggers the initial clause which I 

read, that approval by any other agency or official is 

not required. 

  The Zoning Administrator, of course, is 
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another official.  A certificate of occupancy or an 

occupancy permit is, of course, approval, a form of 

approval.  It is a statement which says, I, the Zoning 

Administrator, approve you to use this property. 

  The statute -- The Federal statute which 

controls here makes it very clear that the Zoning 

Administrator's approval was not required in this 

case.  Therefore, there is nothing to appeal.  That's 

the argument.  There is nothing to appeal, because he 

did not even have to -- 

  The Embassy of Yemen, in other words -- 

Embassy of Yemen could have moved right into this 

building when they did without any let or hinderance 

without having to go to the Zoning Administrator. 

  CHAIRPERSON GRIFFIS:  Okay.  That just 

absolutely summarizes the entire substance.  For 

clarification, that actually is -- I think, for 

everyone's understanding, and the Board's, what you 

have read is also part of the FMA which is 6-1306.  Is 

that correct? 

  MR. MLOTEK:  Within the D.C. Code? 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. MLOTEK:  Again, I'm not the expert on 

the D.C. Code.  So I don't want to -- 

  MS. OGUNNEYE:  Yes, it is. 
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  MR. MLOTEK:  I believe it should be and, 

if it isn't, then the D.C. Code doesn't apply in that 

case.  So I presume that it does. 

  CHAIRPERSON GRIFFIS:  There better be some 

D.C. Code that applies, huh?  Okay, Ms. Miller? 

  VICE CHAIRPERSON MILLER:  From what I've 

heard, it sounds to me that that's not really an issue 

of mootness, that what you are arguing is an 

interpretation of the law and that we really might as 

well just hear the appeal and get the whole picture.  

That's my view. 

  CHAIRPERSON GRIFFIS:  Well said.  Others? 

  COMMISSIONER PARSONS:  I agree, because 

there is an apparent conflict between the zoning 

regulations as it applies that we need to discuss, 

which Mr. Nettler is basing his case on. 

  CHAIRPERSON GRIFFIS:  Okay.  Very well.  

Anything else, Board members?  I take that as 

consensus of the Board then, and we will continue. 

  Mr. Nettler, we are going to -- Mr. 

Zaidain, additional? 

  BOARD MEMBER ZAIDAIN:  Well, actually, I 

was just going to say, apparently, I'm -- Maybe I'm 

shouting at the wind on this whole enforcement issue. 

 So I think we should proceed. 
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  CHAIRPERSON GRIFFIS:  Shall I put it to a 

motion? 

  BOARD MEMBER ZAIDAIN:  No.  That's fine. 

  CHAIRPERSON GRIFFIS:  In which case, we 

are going to give the table to Mr. Nettler.  Mr. 

Nettler is going to present his case.  Mr. Nettler, I 

think we -- Although it may have seemed at times, at 

moments, at brief seconds, that that wasn't entirely a 

good direction to go with those preliminary matters, I 

think we have done, in fact, an important thing, and 

that is focused the argument that we are about to 

hear. 

  I think it does revolve around the Foreign 

Missions Act and the District Code 6-1306 and the 

zoning regulations of 201.1.  So as we can get into 

that, I'll let you go. 

  BOARD MEMBER ETHERLY:  Mr. Chairman, 

before we start, perhaps just out of the need to be 

consistent, I would probably -- Let me answer the 

question that you put to Mr. Zaidain, and I would 

suggest that we do a vote as it relates to the 

question that just got resolved, just for the sake of 

consistency; because I think I still have the same 

reservations on the question of mootness that was 

raised that would apply to the first motion that we 
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resolved. 

  CHAIRPERSON GRIFFIS:  Very well.   

  BOARD MEMBER ETHERLY:  Thank you. 

  CHAIRPERSON GRIFFIS:  I would move that we 

deny the motion to dismiss based on mootness.  Is 

there a second? 

  VICE CHAIRPERSON MILLER:  Second. 

  CHAIRPERSON GRIFFIS:  Thank you, Ms. 

Miller.  I won't restate my deliberation on it.  

Suffice it to say that I believe that we are, in fact, 

correct in moving ahead.  Other comments on the 

motion?  No other comments on the motion.  The motion 

is before us and seconded.  I would ask for all in 

favor to signify by saying Aye.  Opposed? 

  BOARD MEMBER ZAIDAIN:  Opposed. 

  CHAIRPERSON GRIFFIS:  Abstaining? 

  BOARD MEMBER ETHERLY:  Abstain. 

  CHAIRPERSON GRIFFIS:  Thank you.  Why 

don't we record the vote, Ms. Bailey? 

  MS. BAILEY:  The vote is recorded as 

three-one-one to deny the motion to dismiss based on 

mootness.  Mr. Griffis made the motion, Ms. Miller 

second.  Mr. Parsons is in agreement -- excuse me.  

Mr. Zaidain is opposed, and Mr. Etherly is abstaining. 

  BOARD MEMBER ZAIDAIN:  I'm sorry, Ms. 
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Bailey.  Did you record me as opposed? 

  MS. BAILEY:  Aren't you opposed, sir? 

  BOARD MEMBER ZAIDAIN:  Yes.  I thought I 

just heard you say I was abstaining. 

  MS. BAILEY:  Three-one-one.  Are we 

calling the case now, Mr. Chairman? 

  CHAIRPERSON GRIFFIS:  I believe so, yes. 

  MS. BAILEY:  This is an appeal, 

Application Number 17086 of the Sheridan Kalorama 

Neighborhood Council.  It is from the administrative 

decision of Karen Edwards, General Counsel, Department 

of Consumer and Regulatory Affairs allowing the 

transfer of the Jordanian Chancery to the Yemeni 

Chancery without the approval of the Foreign Missions 

Board of Zoning Adjustment.  The site is located in 

the D/R-1-B zoned premises at 2319 Wyoming Avenue, 

N.W., also known as Square 2522 and Lot 4. 

  Mr. Chairman, if I am not mistaken, this 

application is under 3100 and -- 3112 and 3100 of the 

zoning regulations. 

  All those persons wishing to testify, 

would you please stand to take the oath.  Mr. Mlotek, 

are you Intervenor?  Please stand, sir. 

  MR. MLOTEK:  My hesitancy is based on the 

fact that I think today I am only going to be 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 184

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

presenting legal arguments as an attorney and not 

actually testifying to any factual matters.  So I 

don't think -- 

  CHAIRPERSON GRIFFIS:  I don't think you 

would be sworn in. 

  MR. MLOTEK;  Mr. Nettler isn't.  The other 

attorneys aren't.  So -- 

  CHAIRPERSON GRIFFIS:  Ms. Ogunneye, are 

you going to testify? 

  MS. OGUNNEYE:  Yes. 

  CHAIRPERSON GRIFFIS:  Okay.  If you are 

not an attorney, why don't you stand -- No, I don't 

need to say that.  Let's all be honest, right?  Okay. 

  MS. BAILEY:  Do you solemnly swear or 

affirm that the testimony you will be giving this 

afternoon will be the truth, the whole truth, and 

nothing but the truth? 

  (Witnesses sworn.) 

  MS. BELL:  I just want to raise one issue. 

  CHAIRPERSON GRIFFIS:  You have to be on a 

microphone, please. 

  MS. BELL:  I just wanted to also mention 

that Mr. Noble, if need be, will be available by 

cellphone, if we need to have him come down here.  So 

he is not here to be sworn in, but -- 
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  CHAIRPERSON GRIFFIS:  Okay.  I would 

imagine we are going to leave that to your judgment, 

and we will swear him in when he comes in, if he does. 

  Very well.  Anything else?  Well, let's 

go. 

  MR. NETTLER:  Thank you.  My name is 

Richard Nettler.  I am with the law firm of Robins,  

Kaplan, Miller & Ciresi, and we represent the Sheridan 

Kalorama Neighborhood Council in this appeal. 

  After I got back from the office after New 

Year's and I realized -- and we read what we had 

written, I realized it was a little bit more diffuse 

than I would have liked it to be.  So I have, and will 

discuss, what I think are really the pertinent aspects 

of the Code and the regulations that apply in this 

situation, and I have what I have labeled as a revised 

statement, which eliminates a number of issues that I 

went into in this -- that we went into in our 

prehearing statement which we won't get into and don't 

need to get into now.   

  So I just thought I would submit that, 

just to make you also clear that we are not going to 

get into those issues that I don't think are relevant 

either.   

  BOARD MEMBER ZAIDAIN:  Are you still 
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arguing the same sections of the regulations, though? 

  MR. NETTLER:  We are still dealing with 

the same sections, not getting into the two-

thirds/one-third issue. 

  BOARD MEMBER ZAIDAIN:  Good. 

  CHAIRPERSON GRIFFIS:  Okay.  And while 

that is passed down, let me ask you a question.  How 

long do you need for the presentation of your case, 

Mr. Nettler? 

  MR. NETTLER:  Well, we are probably about 

-- If we get to 15 minutes, it's a lot. 

  We have some brief testimony, but what I 

would like to do is sort of frame the issue first, 

because as I think the parties do recognize, this is 

primarily a legal issue.   

  The Sheridan Kalorama Neighborhood Council 

is here to testify just to give you the factual 

background in terms of how we got here, but nothing 

more -- but not in terms of offering testimony as to 

something that has anything to do with whether this is 

really a chancery or not a chancery at all. 

  Let me try and discuss the framework  

which we are dealing with.  As many of you are aware 

of who have sat on, whether it is Foreign Missions 

cases or other cases, the regulations have set up a -- 
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and the statute, the Foreign Missions Act, have set up 

a statutory framework for dealing with a variety of 

different issues regarding the location of chanceries 

and the use of properties that are owned by foreign 

missions, international organizations and embassies. 

  This arose out of -- as you all know as 

well, arose out of an attempt by the D.C. Council to, 

in at least Congress' view, circumscribe the ability 

of foreign missions to locate in certain areas of the 

District of Columbia.   

  As a consequence of that, Congress enacted 

the Foreign Missions Act and, through a number of 

proceedings and regulatory matters through the 1980s, 

the Zoning Commission adopted a number of regulations 

to deal with the location and use of property by 

foreign missions. 

  It should be noted as well that the Zoning 

Commission was specifically provided that authority by 

Congress in the Foreign Missions Act to both interpret 

the statute and to adopt those regulations that 

implemented it.  The Zoning Commission did it in 

essentially three different ways. 

  The Zoning Commission established -- It 

expanded what was, prior to the Foreign Missions Act, 

the diplomatic overlay based on essentially what was 
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an agreement between the Office of Planning and the 

National Capital Planning Commission over how to look 

at the different squares of the District of Columbia 

and the comprehensive plan elements that were adopted 

by the national Capital Planning Commission in 

implementing the Foreign Missions Act and how to apply 

that to those different squares, and it created this 

notion of what I refer to in our document as a one-

thirds/two-thirds. 

  What the Zoning Commission, more 

importantly for this matter, did in creating that and 

mapping the District of Columbia was that it noted 

that it was adopting essentially five different 

amendments to the zoning regulations.  Then there is a 

sixth, which I will get into, which is also pertinent 

here. 

  It was adopting new -- and this is in page 

2 of the Zoning Commission's Order Number 509, 

February 9, 1987.  What the Zoning Commission stated 

that it was adopting new definitions of chancery and 

international organizations, identical in substance to 

those in the Foreign Missions Act.  It was permitting 

chanceries to be, as a matter of right, in the W, CR, 

CM and M Districts -- I think, very important to 

understand that, as a matter of right. 
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  It was permitting chanceries, subject to 

disapproval by the FM BZA, in certain R-5-Z, R-5-D, SP 

and D overlay districts, as I said, subject to -- 

permitting chanceries subject to disapproval; 

permitting international organizations as a matter of 

right in other jurisdictions, and by special 

exceptions in SP districts; and it was permitting 

existing chanceries in R-1 through R-5-B districts to 

continue without expansion.   

  Two of those issues are pertinent here.  

One is the provision that permits -- permitting 

chanceries subject to disapproval in the D overlay 

districts, and the second one, permitting chanceries 

in R-1 through R-5-D, existing chanceries, to continue 

without expansion. 

  The second one becomes important, because 

the Mayor of the District of Columbia and the Office 

of Planning ended up disagreeing with aspects of the 

Zoning Commission regulations that dealt with that 

specific aspect of the regulations, and the Zoning 

Commission held further hearings on that particular 

component of the zoning regulation that it adopted 

regarding existing chanceries. 

  In that proceeding, there was a difference 

of opinion between the National Capital Planning 
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Commission and the Office of Planning, the National 

Capital Planning Commission taking the position that 

section 6-1306(h), the provision that you and Mr. 

Mlotek has referred to, permitted these existing 

chanceries to just become new chanceries without 

regard to any oversight by this Foreign Missions Board 

of Zoning Adjustment, and the Office of Planning 

taking the position that that was not to happen, and 

describing these chanceries as outlier chanceries. 

  The Zoning Commission adopted regulation 

disagreeing with the National Capital Planning 

Commission, which is 201.1(m), I believe, which says 

that, if you are an existing chancery as of a certain 

date but you are located in an R-1 through R-5-D zone, 

that the right to locate -- the right to be a chancery 

at that premises is limited to the chancery that was 

in existence prior to that date, and that if another 

chancery wanted to locate on those premises, it either 

had to go through a process before the Zoning 

Commission in which there was a rezoning to a D, if 

that was the way in which it was pursued, or as 

ultimately decided by this Board in a subsequent 

situation, this Board would look to see whether the 

two-thirds/one-third criteria would apply to that 

square, as it did with Taiwan, to determine whether a 
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chancery should locate in an area that is not zoned 

diplomatic. 

  So following the second rulemaking by the 

Zoning Commission, you had two situations.  And 

remember that the Zoning Commission was responding to 

the argument that Section 6-1306(h), which the State 

Department is relying upon and the Department of 

Consumer and Regulatory Affairs is relying upon, to 

establish some other mechanism. 

  The Zoning Commission instead said you had 

two options.  One is, if you are a chancery seeking to 

locate in a building that is occupied by an existing 

chancery but located in a R-1 through R-5-B district  

that did not have a diplomatic overlay on it, that you 

could not so do.   

  The fact that there was a prior chancery 

there did not automatically allow you to do that.  So 

this grandfathering notion stopped with the existing 

chancery.  It didn't go past that -- or if you are a 

government, a foreign mission that wanted to locate in 

a D zone, that you had to go through the Foreign 

Missions Board of Zoning Adjustment to have the six 

criteria dealt with. 

  It didn't matter whether there was a prior 

chancery being located on that site by -- a prior 
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chancery being located on that site.  In a D zone, you 

still had to go through the Foreign Missions Board of 

Zoning Adjustment to address these six different 

issues, and the reason being because each chancery 

comes with it a separate baggage as to whether what it 

wants to do with a particular site, how it deals with 

parking, how it deals with historic preservation, how 

it deals with, you know, the international interest.  

All those things are different with each chancery.   

  One of the early cases, I think, which is 

emblematic of this situation was -- and to some 

extent, somewhat different -- was Cape Verde in 

Sweden.  That was a situation where the government of 

Cape Verde had a chancery at the 3415, I believe, 

Massachusetts Avenue, N.W.   

  The government of Sweden wanted to -- This 

was in a D zone.  The government of Sweden wanted to 

locate on that site.  It also wanted to expand on that 

site as well, beyond what Cape Verde had, and there 

was historic preservation issues dealing with a 

landmark property that Cape Verde owned and which 

Sweden wanted to demolish.  But all things being 

equal, under the State Department's position, if the 

government of Sweden's development proposal complied 

with all other aspects of the zoning regulations, 
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which I believe it may have -- I can't remember if 

that was the case or not, but it may have been -- the 

whole issue would have been whether they could locate 

where there is a previous chancery. 

  Of course, instead of going with the way 

in which the State Department now says the statute 

should be applied, the government of Sweden came to 

this Board to seek authority to locate on the site of 

Cape Verde. 

  As I recall, the six issues that were 

addressed -- and I do have the opinion here of this 

Board disapproving the application.  That decision of 

this Board to allow the Kingdom of Sweden to locate 

its chancery on the site of the Republic of Cape 

Verde's existing chancery turned on historic 

preservation issues, not on zoning issues, not on the 

fact that the new development would have been the 

violation of certain zoning provisions. 

  So supporting the provision and what our 

position is, is that there are still just two ways of 

looking at the statutory framework that the Zoning 

Commission set up.  That is, if you are a foreign 

mission and you want to locate somewhere in the 

District of Columbia for which you are not permitted 

as a matter of right, and the Zoning Commission set 
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out those areas in which you are permitted as a matter 

of right, you have two issues to contend with. 

  One is, if it is a diplomatic zone, you 

have to become before the Foreign Missions Board of 

Zoning Adjustment for approval under the six criteria. 

 And if it is not in a diplomatic zone, whether you go 

to the Zoning Commission or you go to the Foreign 

Missions Board of Zoning Adjustment, you have to come 

before the Foreign Missions Board of Zoning Adjustment 

to have them not only address the six criteria but 

first address whether this is an area that is 

appropriate for location of a foreign mission, because 

of the fact that the existence of a chancery prior to 

a certain date does not provide a new foreign mission 

or a new transfer at the same location with any rights 

that vest for that subsequent owner of the property. 

  That is the case here.  There is nothing 

in the statute 1306(h) that says that it applies to 

all subsequent chanceries, and it couldn't, because it 

would be inconsistent with the prior provisions of the 

Foreign Missions Act, also in the D.C. Code, that said 

if you are a chancery that wants to locate in a D 

zone, you have to come before the Foreign Missions 

Board. 

  It makes no sense to say that a 
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grandfathering provision gives you certain rights 

greater than what the Congress established for foreign 

missions locating in low density residential zones 

that happen to have fit within this D overlay that was 

adopted pursuant to the agreements between National 

Capital Planning Commission and the Office of Planning 

and, ultimately, the Zoning Commission. 

  So there are, in our view, only one 

correct interpretation of the provision of 1306(h) 

that has been relied upon by the Zoning Administrator, 

DCRA and by the State Department, and that is an 

interpretation that is consistent with the regulations 

adopted by the Zoning Commission. 

  Furthermore, in our view, the Department 

of Consumer and Regulatory Affairs -- I mean, it 

specifically states in its letter that it recognizes 

that, if it were to apply the zoning regulations, this 

matter would have to have come before the Foreign 

Missions Board of Zoning Adjustment, but that in its 

view the statute trumps the zoning regulations. 

  Well, the Zoning Administrator and the 

Department of Consumer and Regulatory Affairs has no 

authority to do that.  Their responsibility is to 

apply the Zoning Commission's regulations.  

  If somebody wants to appeal those 
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regulations to this Board or the Foreign Missions 

Board of Zoning Adjustment, that is for those parties 

to do.  But the Zoning Commission -- the Department of 

Consumer and Regulatory Affairs' authority is limited 

to application of those zoning regulations and not to 

some interpretation of a Federal statute that is now 

part of the D.C. Code, and certainly not one that, in 

their view, is inconsistent with the Zoning Commission 

regulations.   

  That is for this Board to resolve.  It's 

for the Office of the Corporation Counsel in 

appropriate circumstances, which they have not done in 

this situation, to resolve since there has been no 

opinion of the Office of Corporation Counsel that 

trumps any agency's review of this issue.   

  In our view, the only correct decision is 

to reject the position of the Department of Consumer 

and Regulatory Affairs and to direct them to direct 

the Yemeni government to seek approval before the 

Foreign Missions Board of Zoning Adjustment.   

  I would like to present briefly testimony 

from Mr. LaBossiere who is the President of the 

Sheridan Kalorama Neighborhood Council. 

  CHAIRPERSON GRIFFIS:  Before we go there, 

let's have some questions about the legal argument at 
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this point. 

  BOARD MEMBER ZAIDAIN:  Yes.  I think it 

would be helpful in understanding Mr. Nettler's 

argument, because this has been brought up twice now, 

as far as I can tell, is these two options that the 

Zoning Commission has. 

  I think what would be helpful for the 

Board in clarifying that is where have those been 

implemented in the regulations?  Are you referring to 

one option being 201.1(m) and then its subsequent 

provisions, and then the other one being encompassed 

in the diplomatic overlay? 

  MR. NETTLER:  Correct. 

  BOARD MEMBER ZAIDAIN:  Those are your two 

arguments.  One or the other applies in the 

residential areas? 

  MR. NETTLER:  That is correct, and that 

actually is the discussion in both the Zoning 

Commission's order -- as I said, Order Number 509, 

case number 84-7 -- and in the subsequent order 

dealing in which it adopted Section 201.m which is in 

-- Excuse me a second -- which is case number 84-7 

which was adopted in 1990, and it is Zoning Commission 

Order Number 509-A. 

  Those were the two orders that established 
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the framework within which foreign missions and 

international organizations may locate in low to 

medium density residential areas, either unzoned -- 

either those that are zoned diplomatic or those that 

are not zoned diplomatic. 

  BOARD MEMBER ZAIDAIN:  Okay.  You 

referenced NCPC's position on a lot of this stuff.  

Was that position enumerated in a Commission action on 

the Zoning Commission proposed action? 

  MR. NETTLER:  Yes.   

  BOARD MEMBER ZAIDAIN:  And a 

recommendation back to the Zoning Commission? 

  MR. NETTLER:  Well, actually, the NCPC 

participated in the Zoning Commission proceedings in 

adopting regulations for -- 

  BOARD MEMBER ZAIDAIN:  When you say 

participated, what do you mean? 

  MR. NETTLER:  At the hearings before the 

Zoning Commission.  And as I said, after adoption of 

the foreign missions -- after the comprehensive plan 

component of the Federal element which deals with 

foreign missions, the NCPC, as it still does today, 

worked with the Office of Planning to try and address 

the number of different issues that concerned the 

location of foreign missions, and in one instance 
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dealing with how you deal with them on a square by 

square basis, came to some agreement, and in another 

instance dealing with the grandfathering provision of 

-- did not come to agreement, but ultimately the 

Zoning Commission adopted those regulations that are 

before you today, which I just made reference to, and 

the two orders that I also made reference to, 509 and 

509A, to deal with the two different situations 

concerning the location of foreign missions. 

  BOARD MEMBER ZAIDAIN:  Okay.  The other -- 

One quick question is:  I was reading in your initial 

prehearing statement, and your last sentence in the 

statement of the appellant talks about the owner must 

obtain a use variance -- 

  MR. NETTLER:  Please, it's out. 

  BOARD MEMBER ZAIDAIN:  Okay.  I'm glad to 

hear that. 

  MR. NETTLER:  It was between Christmas and 

New Year's, you know.  You're just trying to get a lot 

of things done quickly. 

  BOARD MEMBER ZAIDAIN:  I understand.   

  MR. NETTLER:  It's not a use variance.  

It's not a special exception.  The proceedings as you 

have all discussed today before the Foreign Missions 

are rulemaking proceedings.  The only way in which the 
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Zoning Commission did establish a special exception 

component dealt with international organizations in a 

certain zone, an SP zone, but not with regard to the 

other situation. 

  BOARD MEMBER ZAIDAIN:  Okay.  There is one 

aspect of this that I think that you haven't really 

raised in your argument, and I want to see if your 

argument encompasses.  That is the fact that there is 

no additional construction here.  It's a continuation 

use.  It's just changing occupants. 

  It's my understanding from the information 

that I have -- and correct me if I am wrong -- that 

there is no addition being built.  It's just an 

interior rehabilitation and a change of occupancy. 

  MR. NETTLER:  Well, actually, that' snot 

correct.  There were permits that are part of this 

appeal, and I think -- 

  BOARD MEMBER ZAIDAIN:  Are they exterior 

permits that would -- 

  MR. NETTLER:  One of them is an exterior 

permit.   

  BOARD MEMBER ZAIDAIN:  Okay.  Then maybe 

we'll get one more shot. 

  MR. NETTLER:  And actually, as you will 

hear, this is how we got notice of what was happening, 
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because it came up before Historic Preservation -- I 

guess you will hear more about it -- got wind of what 

was happening with regard to a permit that was being 

sought, which then we became aware of what was 

happening in terms of the fact that there was this 

chancery that was moving in here that -- without 

having gone before the FM BZA. 

  BOARD MEMBER ZAIDAIN:  Thank you. 

  CHAIRPERSON GRIFFIS:  Mr. Etherly. 

  BOARD MEMBER ETHERLY:  So just to clarify, 

is there a circumstance, Mr. Nettler, under which what 

the State Department would argue or what DCRA would 

support -- is there a circumstance under which that 

type of situation would be appropriate or am I 

understanding it is your argument, whether it is a D 

zone or not, it has to be either FM BZA or Zoning 

Commission? 

  MR. NETTLER:  Or an alternative proceeding 

before the FM BZA.  There isn't, because the way in 

which those two -- There are two sections, two 

grandfathering sections under the Foreign Missions Act 

that were adopted. 

  One deals with situations where a foreign 

mission was in the midst of proceeding to get 

approvals, and the second one being the situation 
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where a foreign mission had already existed. 

  Our position is that the Zoning 

Commission's interpretation of those provisions, as 

they might apply to new chanceries, was the substance 

of the action it took in 509A, which was to say -- 509 

and 509A, which was to say that, to the extent that 

there is any grandfathering for foreign missions, that 

it only exists in those two circumstances, and that is 

where there was an application pending or that 

grandfathering stops with regard to the existing 

chancery. 

  It is not the same -- I'll give you an 

example.  I mean, conceptually, when you look at the 

zoning regulation scheme, it may appear significantly 

different than what you normally would expect.  In an 

office -- If you are in an office in a district that 

is zoned with a C, whether it's C-1 or C-3 or 

whatever, and you have a professional office, let's 

say, as a lawyer and you want to move out -- let's say 

you own your building, and you want to move out, and 

you want to sell it to a group of doctors.  As long as 

you are permitted as a matter of right in that zone, 

you are permitted to move in there without coming 

before the Board of Zoning Adjustment. 

  Congress agreed with certain concerns 
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expressed by District of Columbia officials while it 

was adopting the Foreign Missions Act, that it was 

going to treat these low density residential 

districts, low to medium density residential 

districts, differently; that on the one hand, it was 

going to allow the District of Columbia to have this 

broad authority to restrict chanceries locating there, 

because it agreed that there was an argument to be 

made that chanceries were being precluded from areas 

where they should have been allowed in, but on the 

other hand, by allowing them in these residential 

zones, you are going to have to comply with certain 

provisions that you wouldn't have to comply with if 

you were locating in a C zone. 

  You are going to have to come before the 

FM BZA and get approval under those six criteria 

through a rulemaking process, and one which had a very 

short time frame to it. 

  BOARD MEMBER ETHERLY:  Thank you, Mr. 

Chair. 

  CHAIRPERSON GRIFFIS:  Ms. Miller? 

  VICE CHAIRPERSON MILLER:  Mr. Nettler, I 

have a question about a general point that you made 

that would apply to other cases than this one.  That 

is, you stated that, if DCRA perceives an 
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inconsistency between the regulations and the statute 

that it must apply the regulations. 

  I'm wondering, do you have authority for 

that? 

  MR. NETTLER:  No.  Actually, I know -- 

There is a -- I'm not sure if the Mayor's order is 

still in effect.  I know, when I was in the 

Corporation Counsel's office that -- and I believe 

there is a case on it.  I could get you the case, but 

that an administrative agency -- I even think there is 

a Federal case on this as well -- that an 

administrative agency which has responsibility for 

applying certain statutes does not have the authority 

to say that those statutes or applying certain 

regulations -- does not have the authority to say that 

those regulations should not be applied, that it is 

for either a court to decide that in the appropriate 

circumstances or for any appellant entity, to the 

extent that it has the authority to review those types 

of issues, to determine whether regulations 

appropriately apply or not apply, but not that we 

won't apply them. 

  I'm trying to think of the first case we 

had.  I remember when I was -- it might have been my 

second year in the Appellate Division involving the -- 
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It was a licensing agency.  I think it was either a  

psychiatric entity in the city or the engineering, but 

I can get you the case.  I'll get you that -- in which 

the court agreed that you could not do that, that you, 

the agency, could not say that we will not apply a 

certain regulation that we think is inconsistent with 

a statute that we are not given the responsibility to 

adopt the regulations for.  That's the situation here. 

  The Zoning Commission is the agency that 

Congress gave responsibility for adopting regulations. 

 They have interpreted those regulations, having 

agreed, as they have in their letter that we appealed 

from, that if they had applied the regulations, it 

would have been inconsistent with the conclusion that 

they reached.  They weren't allowed to come up with a 

different conclusion. 

  That becomes a moot point in one sense, in 

that the issue is now before you.  It is for you to 

decide what the law is under those zoning regulations 

as to whether they are read in the way that we read 

them or they are read in the way that you may be urged 

to read them by the State Department or by the 

Department of Consumer and Regulatory Affairs. 

  VICE CHAIRPERSON MILLER:  So just to pick 

up on what you are saying, basically, we could say, 
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yes, they erred in not applying the regulations and 

looking to the statute, but then we could also say but 

the statute does require that? 

  MR. NETTLER:  Or you could disagree with 

me and say, yes, they erred in not applying the 

regulations, but if you will find the regulations, we 

would still disagree with you, that we read the 

regulations differently than you do.  But Department 

of Consumer and Regulatory Affairs couldn't say we 

will not apply the regulations.  That's our position. 

  VICE CHAIRPERSON MILLER:  Right.  I follow 

you.  I would be interested in that case. 

  CHAIRPERSON GRIFFIS:  Any other questions 

by the Board?  Okay.   

  MR. NETTLER;  I do have a witness. 

  CHAIRPERSON GRIFFIS:  Indeed. 

  MR. NETTLER:  To at least give you some 

facts. 

  CHAIRPERSON GRIFFIS:  Okay.  Let's move 

ahead with the witness. 

  MR. NETTLER:  Who will be brief. 

  CHAIRPERSON GRIFFIS:  Yes. 

  MR. NETTLER:  If you could just give you 

name and your address. 

  MR. LaBOSSIERE:  My name is Doug 
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LaBossiere.  I reside at 2331 California Street in the 

District, and I just wanted to clarify two quick 

points.  I am with the Sheridan Kalorama Neighborhood 

Council.  I am not the President of that Council.  

That is Chris Chapin, sitting behind me.  I am a 

member of that group and was the one principally 

involved in following this along, if you will, along 

the way; and I do have a statement to read. 

  Before I do that, I would just like to 

make a comment, that we have been working as a 

neighborhood, the ANC, the SKNC which I am 

representing, and the Sheridan Kalorama Historical 

Association which I am a member of, very closely with 

the NCPC and the Office of Planning in their review of 

these comprehensive plans. 

  We know these are difficult issues, and we 

are trying to buttress some of these things to protect 

these various neighborhoods and areas, and we are very 

interested in taking a proactive role in that regard, 

and we have been for a number of years making great 

efforts in that regard. 

  Our problem here today is that the rules, 

as we understand them, are not being followed, and we 

are forced all the time to sort of chase, and what we 

are really trying to do is just to get these to go 
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through the processes that we believe are there to 

protect the neighborhoods in the first place. 

  This involves the property at 2319 Wyoming 

Avenue, N.W., and that does specifically involve the 

Jordan-to-Yemen transfer of ownership and subsequent 

application and issuance of the permits that you are 

aware of. 

  The neighborhood was originally made aware 

of the proposed changes to the property on December 

12, 2002.  Mr. Steve Calcott of DCRA's Permit Desk 

notified Kindy French who is the President of the 

Sheridan Kalorama Historical Association by e-mail of 

the permit applications submitted by Yemen. 

  This was our first confirmation that the 

ownership of the property had transferred to Yemen.  

In subsequent correspondence and conversations, I 

asked the DCRA if they had confirmed that the transfer 

of ownership had been approved by the FM BZA, and we 

had received no notice of such application or 

subsequent hearing. 

  I was informed after some delay that no FM 

BZA hearing had taken place nor had one been 

requested.  I was further informed that the Permit 

Desk does not check for FM BZA approval before 

processing permit applications. 
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  I requested that DCRA refrain from 

processing the application pending an FM BZA hearing 

and that they notify the parties of this requirement. 

 I was told that it would be followed up on. 

  Pursuant to this, a meeting was scheduled 

with Council Member Jack Evans and a representative 

from the Office of Planning to discuss general issues 

regarding chanceries.  The D.C. Office of Planning had 

been made aware of the problem and was originally 

scheduled to attend the meeting, but canceled shortly 

before it was held. 

  The meeting was held February 19, 2003 in 

 Council Member Evans' office, and included Jack 

Evans, Michelle Mlotsky, Dan Brown and myself.  We 

complained to DCRA about the Jordan-Yemen issue, but 

received no response or further communications on the 

matter from Mr. Clark or the DCRA, except that on 

March 6, 2003, I was notified by Michelle Mlotsky of 

Council Member Evans' office that the Washington Post 

carried a notice of a permit having been issued for 

the property at 2319 Wyoming Avenue. 

  That same day, I sent an urgent message to 

David Clark requesting his intervention in the matter. 

 I was advised by Mr. Clark by 3-mail that, quote, "We 

are conferring with our General Counsel on the issue." 
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  Nothing further was heard.  So on March 

19, 2003, I again communicated with Mr. Clark, asking 

that the permit be suspended pending DCRA's review.  

Mr. Clark's response was again, and I will quote, "We 

will follow legal due process in the event of any 

suspension." 

  On March 24, 2003, I again requested a 

suspension of the permit pending review.  On March 

28th I requested that Council Member Evans' office 

schedule a meeting with Mr. Clark to review the issue 

and the process in general. 

  On April 2nd, Karen Edwards, DCRA General 

Counsel, participated in a conference call with our 

counsel, Mr. Nettler, and myself.  I provided Ms. 

Edwards with a letter outlining the history of the 

issue, as well as the pertinent zoning sections we 

discussed and the Zoning Commission order detailing 

with the issue of successor chancery issues and 

permits issued to them. 

  A subsequent conference call on the issue 

was held with the same parties on April 18th.  On June 

9th Ms. Edwards passed the issue to Lisa Bell, who I 

believe was before you earlier today, of the same 

office.  On July 22nd, we received Ms. Edwards' formal 

response in a letter dated July 14th.   



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 211

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  That really is just a summary of the 

events and the chronology.  It sounds very boring, but 

I am sure some of the dates may be important and just 

the fact that we tried to follow this and be 

proactive. 

  Our concern is that we believe there is a 

process, and that process is the proper application to 

the FM BZA for all of these issues to be heard, 

whether it is an old chancery or a new chancery, and 

that there, with intent or otherwise, are these 

attempts that are being made to simply have these 

properties transferred and expanded and built without 

permits in many instances, and are bypassing that 

intended process.   

  We are very concerned about having a 

process that works, that is fair, that is open to 

everyone, where these issues can be heard.  Without 

that FM BZA hearing, we have no way -- no way to do 

that. 

  Mr. Zaidain had asked a question before 

about permits applying to the property.  There were 

permits that involved interior renovations and also 

exterior.  They originally attempted to get a permit 

to put up a seven-foot brick wall along the perimeter 

of the property.   
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  They have been negotiating to try to get 

that cut back and reformulated through HPRB and the 

local Sheridan Kalorama Historical Association, and a 

number of the neighbors have also been involved trying 

to lobby the Ambassador to try to keep that down.  So 

there are exterior impacts as well.  The extent of 

them, I am not sure. 

  CHAIRPERSON GRIFFIS:  What about additions 

and anything exterior on the building?  I think Mr. 

Zaidain's question went to the fact of whether there 

was someone that would speak directly to that, 

additions or expansions. 

  MR. LaBOSSIERE:  Not that I am aware of at 

this point in this instance.  We have seen before 

where they have literally paved over lots or put 

extensions without permits, and we have had some of 

those embassies stopped from those actions.  So we are 

very concerned about it. 

  One of the advantages of going through the 

process of the FM BZA is these things are addressed, 

and the issues are there, and everybody understands 

what the outcome is, and you can deal with it.  In the 

absence of that, it is just far more difficult for us 

to participate. 

  BOARD MEMBER ZAIDAIN:  Actually -- and I 
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think my question has been answered, and I appreciate 

that.  But where I was going was, you know, if this 

were before the FM BZA, would the issue just be merely 

a change of use or would there be physical structural 

issues that that board would have to look at? 

  MR. LaBOSSIERE:  Yes, there are six 

criteria.  A couple of them are, as an example, 

parking, traffic.  You know, you can change the number 

of participants when there is a handoff like this, as 

we referred to.  You can go from five people to 50 

people in a property. 

  BOARD MEMBER ZAIDAIN:  I understand. 

  MR. LaBOSSIERE:  It is never considered 

otherwise, if there isn't a hearing. 

  BOARD MEMBER ZAIDAIN:  Right.  I do think 

it would be -- Since the witness did bring up the 

Foreign Missions Task Force which is an ongoing effort 

between the National Capital Planning Commission and 

the Office of Planning, I think I should disclose that 

I am not a part of that task force.  I have never met 

any of the representatives from the Sheridan Kalorama 

Neighborhood.  So there has been no ex parte 

communication in that regard.  But it is a project 

that is going on in my office. 

  CHAIRPERSON GRIFFIS:  Any other questions 
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of this witness? 

  MR. NETTLER:  Let me just ask you just one 

other question.  Do you know how long Jordan had been 

located at the premises now occupied -- or now owned, 

I guess, by the Yemeni government? 

  MR. LaBOSSIERE:  We don't have specific 

date.  The only information we have is from asking 

neighbors that live immediately around the property, 

some of whom have been in residence since the late 

Seventies.  It dates back well into -- They think, 

actually, some of them think it predates their own 

locating in Sheridan Kalorama.  So in the Seventies.  

We don't have a specific date. 

  MR. NETTLER:  And has the Yemeni 

government actually occupied the premises yet, to your 

knowledge? 

  MR. LaBOSSIERE:  No, they have not, and it 

was vacant for sometime. 

  MR. NETTLER:  I have no other questions. 

  CHAIRPERSON GRIFFIS:  Ms. Miller? 

  VICE CHAIRPERSON MILLER:  I think there 

was some reference to permits, and I'm not clear 

what's happening with that.  Who was applying for 

permits, before whom? 

  MR. LaBOSSIERE:  Yemen had applied for 
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permits to DCRA, first for some interior work, and 

then to put up a retaining wall effectively around the 

property.  Those permits were issued, and that is what 

alerted us to this transfer of ownership, transfer of 

use, and the application for these permits as well. 

  VICE CHAIRPERSON MILLER:  Okay, thank you. 

  CHAIRPERSON GRIFFIS:  Any other questions 

from the Board?  Any cross-examination from DCRA?  Any 

cross from  State?  Very well.  Thank you very much.  

We are going to take ten minutes, and then we will 

continue. 

  (Whereupon, the foregoing matter went off 

the record at 4:14 p.m. and went back on the record at 

4:27 p.m.) 

  CHAIRPERSON GRIFFIS:  Very well, let's 

reconvene.  I think we are ready for the Zoning 

Administrator's case.   

  MS. BAILEY:  Ms. Bell, please have a seat. 

   CHAIRPERSON GRIFFIS:  Whenever you are 

ready. 

  MS. BELL:  Oh, great.   

  CHAIRPERSON GRIFFIS:  Just turn on your 

microphone. 

  MS. BELL:  This is a trick.  I'm doing 

this purposely so some of my comments can't be 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 216

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

captured.  No. 

  As I indicated, my name is Lisa Bell.  I 

am with the Office of the General Counsel, and I am 

with the Chief of Zoning from DCRA who will provide 

some testimony as to the Zoning Administrator's 

decision, which is on appeal here, embodied in the 

July 14, 2003, letter by the General Counsel, Karen 

Edwards, of DCRA.   

  I would like to point out sort of an 

argument not in succession.  Mr. Nettler had indicated 

in his opposition that DCRA had acknowledged that 

there was an inconsistency between the zoning 

regulations as well as the statute.  For the purposes 

of the Board, I don't know if everyone has a copy of 

this letter that I am referring to, but the letter 

indicates, to the extent that it can be read, and it 

interprets Mr. Nettler's arguments in response to his 

opposition as opposed to stating a position. 

  CHAIRPERSON GRIFFIS:  Is it in the record? 

 Are you aware? 

  MS. BELL:  He added it to his appeal, the 

July 14, 2003, letter from Karen Edwards.  Do you have 

a copy of that?  Okay.  Great. 

  I wanted to start my comments a little bit 

with a statement of facts.  In fact, the Board had 
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inquired earlier as to the Embassy of Jordan, how long 

it had been at the location, 2319 Wyoming. 

  DCRA views this proceeding as an appeal of 

the Zoning Administrator's decision to allow the 

transfer of 2319 from the Embassy or Chancery of 

Jordan to Yemen.  Now the existing use, as our records 

have indicated, shows that the Jordanian Embassy was 

there prior to the zoning regulations, at least as far 

back as 1958. 

  I want to apologize.  We received the 

packet with regard to this appeal a little late.  So 

we were not able to provide written documentation, but 

I would like to ask the Board in advance of our 

comments that, to the extent that we can supplement 

the record with a written statement, we would like 

that permission or leave to do so. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. BELL:  Thank you.  Some of the 

information included may also be that the Jordanian 

Embassy has been there since 1958 at that use.  So we 

do not have a certificate of occupancy on record with 

regard to the use at that location. 

  Now also, I might want to point out that, 

with regard to transfers, it has been the practice of 

the Zoning Administrator, at least since the 1980s, to 
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transfer the use of a chancery to another approved 

mission at the same location, as long as the use is 

the same. 

  So we have both the statute that the 

Zoning Administrator looked at, which is the Foreign 

Missions Act codified at Section 4306, as Mr. Mlotek 

had also indicated, but also codified at the D.C. Code 

6-1301, as well, as I mentioned, the history of the 

office. 

  So there are two reasons that the Zoning 

Administrator made the decision to allow the transfer 

without approval from FM BZA. 

  I would like to go back and -- By the way, 

I would like to mention that there are a few exhibits 

that we have.  I'm not quite sure if the Board is 

interested in taking a look at them, but we can make 

them part of a supplemental record:  For instance, the 

application with regard to the certificate of 

occupancy, as well as the certificate of occupancy 

that was issued to Yemen.  So -- I'm sorry, is there a 

question? 

  CHAIRPERSON GRIFFIS:  I think you can put 

those in.  You are saying the certificate of occupancy 

and the application of it? 

  MS. BELL:  Yes.  What I had intended to do 
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was add it to our supplemental written statement. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MS. BELL:  If that is fine.  Okay.   

  Now as I said, the transfer occurred in 

September 9, '02.  It was signed by our Zoning 

Administrator as well as the BLRA Administrator, 

Denzel Noble.  We also did issue permits with regard 

to work by the Yemen government.  The permits dealt 

with interior work as well as an exterior wall. 

  Now Mr. Nettler has raised the issue of 

preemption, and we actually think that is the sole 

argument before -- the sole issue before the Board.  

In other words, whether the Foreign Missions Act is 

consistent with the zoning regulations, as identified 

by Mr. Nettler at Section 201.  

  It is our position that the Foreign 

Mission Act actually preempts or supersedes the zoning 

regulations.  If you take a close look at the section 

that we are referring to, as I said, it is Section 

4306 specifically, the provision that covers the 

transfer is whether or not the approval of the BZA or 

the Zoning Commission is required for the location 

replacement or expansion of a chancery.   

  In (h)(2) it indicates that the continuing 

use of a chancery by a foreign mission, to the extent 
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that a chancery was being used by a foreign mission on 

the effective date of this section. 

  So DCRA has taken the position, as the 

General Counsel has, that the use prior -- the prior 

use by a chancery allows or authorizes the continued 

use by a new chancery.   

  The same section, as I mentioned earlier 

in our discussion, is also codified at Section 6-1306, 

 and 1307 is the preemption section.  But I would like 

to point out that the language is exactly the same.  I 

don't know if the Board is able to take a look. 

  CHAIRPERSON GRIFFIS:  Yes, we have copies. 

  MS. BELL:  Okay.  If you note (h)(2) for 

the continuing use of a chancery by a foreign mission, 

to the extent that the chancery was being used by a 

foreign mission on October 1, 1982.  That is exactly 

the case that we have here.  The Jordanian Embassy 

used the mission prior -- used the location as a 

mission, as a chancery, prior to 1982, and the 

subsequent transfer happened afterwards by another 

approved foreign mission. 

  Now  as I said, to the extent that it is 

somewhat inconsistent with the regulations, I might 

want to point out that we do disagree with Mr. Nettler 

with regard to the hierarchy of authority.  
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Regulations are rules that are written to implement 

the statute or the law. 

  In this case, the D.C. Code codifies the 

law.  To the extent that regulations sometimes are not 

up to date or are somewhat inconsistent with the law 

is frequently a problem that an implementing agency 

has to make decisions about, has to make an agency 

decision that is consistent with the applicable law.  

  It is not uncommon that statutes are 

passed, both at the Federal level and at the local 

level, and the regulations are not promulgated quick 

enough to reflect the current law.  So it would not be 

the regulations that would be the prevailing law, but 

it would indeed be the statute. 

  The State Department, obviously, believes 

it is the Federal statute, but to the extent that the 

State Department, the Federal statute, and the D.C. 

Code are analogous, it really is sort of a moot point. 

 But what is easy to argue here is that the 

regulations would not take precedence over the 

statute. 

  I also wanted to comment briefly about Mr. 

Nettler's, I guess, recent argument that the Zoning 

Administrator did not have the authority to implement 

the law but to implement the regulations instead.   
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  It is a curious argument.  I think what he 

means to say is, as the implementing agency, you are 

supposed to follow -- or as an administrative agency, 

you are supposed to follow the regulations, but ignore 

the law, I think, is sort of his argument.   

  I don't quite know what case he is 

referring to, but I don't know of a case that would 

ask a state official to ignore the law and follow 

internal regs.  So I can't sort of address the 

appropriateness of that argument, other than to say 

that I think it is impractical and probably not 

supported by the Court of Appeals. 

  It is helpful, I think, to comment about 

his legislative history with regard to the Zoning 

Commissioner's orders.  I don't think that they are 

pertinent for the purposes of the analysis of this 

case, but I also think it is helpful, I think, to 

mention that the legislative intent of the statute is 

an argument that we don't need to sort of explore at 

this point, because the statute is clear. 

  To the extent that the appellant seems to 

argue a result that would be inconsistent and 

unreasonable.  In other words, that the local 

government has the authority to stop the transfer of 

chanceries or embassies without regard to the Federal 
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government is a curious result.  That would be the 

result, if we indeed implemented the zoning 

regulations, as Mr. Nettler has argued.   

  I think that it is certainly a purely 

technical argument to make that, with regard to 

legislative interpretation, anytime you have an 

inconsistent -- anytime you have an analysis of a 

legislative act that is inconsistent and causes an 

unreasonable or ridiculous result, then the 

interpretation would have to be false.  So that would 

be our position with regard to Mr. Nettler's argument 

about the D.C. authority sort of in violation of the 

Federal Missions Act. 

  CHAIRPERSON GRIFFIS:  Anything else? 

  MS. BELL:  No. 

  CHAIRPERSON GRIFFIS:  Good.  The first 

question:  You start off saying that it has been the 

long standing Zoning Administrator's practice to 

approve transfers.  Do you have cites of what 

specifically transfers have been approved in this 

fashion? 

  MS. BELL:  Well, actually, as you are well 

aware, there has been somewhat of a churning at DCRA 

with regard to Zoning Administrators.  That is why we 

have asked the Chief of Zoning to be present today. 
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  It is my understanding from the history 

that we can find that it has been a practice that has 

predated since 1980s. 

  CHAIRPERSON GRIFFIS:  Good.  We'll look 

for that in your supplemental submission. 

  Questions?  Mr. Parsons? 

  COMMISSIONER PARSONS:  Let me make sure I 

understand your argument, because as I understand your 

interpretation of the Federal law, which is quite 

clear, as you say, is that that was a decision to 

grandfather a land use at a specific site, 

essentially, in perpetuity unless the foreign agency 

or government sells to a private party to use it for a 

different purpose.   

  MS. BELL;  Or even to a foreign 

government, if the use changes, because chancery and 

embassy are both defined. 

  COMMISSIONER PARSONS:  Now let's go to 

something you haven't discussed.  That is:  It would 

appear in the law that no action by DCRA was necessary 

at all, that it is not required.  Did that come up in 

conversations in this decision making?  Was it the 

lack of a C of O initially?  Something was needed to 

regularize this situation or why didn't the DCRA just 

send the application back saying, I'm sorry, there is 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 225

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

no need to do this at all? 

  MS. BELL:  Well, we don't have the Zoning 

Administrator's thought process in any written 

documentation, but what I can say is from our 

investigation, it appears that because the embassy use 

had been for such a long period of time and, as I 

said, we are sort of in the process of regularizing 

several different aspects of our operation, I think 

there was the need to understand the use and, 

therefore, have the use sort of documented by asking 

for a certificate of occupancy, which subsequently was 

applied for and granted. 

  COMMISSIONER PARSONS:  Thank you. 

  CHAIRPERSON GRIFFIS:  Ms. Miller? 

  VICE CHAIRPERSON MILLER:  What kind of 

documents are usually associated with transferring a 

use of this sort?  I mean, what kind of documents 

would we expect to see from DCRA? 

  MS. BELL:  Well, as I understand it, what 

happens is we are generally contacted by the State 

Department, and actually Mr. Mlotek can probably speak 

to that more proficiently than I can.  But as I 

understand it, we are contacted by them, and there is 

information that is provided as to the fact that that 

particular mission has been approved, the documents 
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associated with that, the location and that sort of 

thing. 

  We take a look at the site, take a look at 

the prior use and do some other investigations with 

regard to zoning.  This is in a diplomatic overlay, as 

noted by Mr. Nettler.   

  I might also want to -- If I can digress 

for a moment, Mr. Nettler didn't mention in his 

presentation, but even with regard to the regulations 

of the overlay, they are supposed to be interpreted 

consistent with the Foreign Missions Act, not 

inconsistent to the Act. 

  So after those documents are reviewed by 

the Zoning Administrator and other individuals and 

BLRA, then a decision is made about how to go forward 

with regard to the transfer. 

  VICE CHAIRPERSON MILLER:  Okay.  Then my 

other question goes to your argument with respect to 

statutory construction and that Federal law prevails 

over local regulations.  In essence, you seem to 

qualify that somewhat by saying, well, sometimes the 

regulations aren't quick enough to catch up to the law 

or sometimes the regulations might cause a ridiculous 

result or unworkable and ridiculous result, I think 

you said. 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 227

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  My question is are you limiting your 

argument to that or are you saying in general that, 

no, Federal law prevails? 

  MS. BELL:  Oh, actually, what I was saying 

is -- I probably started out this argument jumping up 

and down about this -- because it has been 

incorporated by the D.C. law, it is actually sort of 

the D.C. law or statute that we are interpreting.   

  So for those purposes, the statute -- we 

would follow the statute as opposed to the 

regulations.  With regard to Mr. Nettler's argument 

about the importance or the primary importance of 

regulations, I was trying to offer some examples of 

when the regulations are not consistent, as in this 

case, with the statute.  

  Frequently, that happens, particularly for 

implementing agencies.  When a statute is passed, it 

takes usually several years -- I can assure you, 

sometimes more years than you would like -- for the 

regulations to be written to reflect the statute or 

even changes in the law or in the statute.   

  So I think, to the extent that Mr. Nettler 

is arguing that the regulations should be the primary 

source of legal authority over the statute or the law 

is sort of backwards. 
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  VICE CHAIRPERSON MILLER:  But these 

regulations have been around a long time.  So I don't 

think we are waiting for the regulations to catch up 

to the law.  

  MS. BELL:  There are several areas, as I 

understand, with regard to the Zoning Commission 

orders as well as other areas that need to be fleshed 

out to more accurately reflect the statute.  I'm sure 

the Chief can speak to that issue, but there are areas 

of inconsistent results that were probably not the 

intent of the Commission.  So DCRA has a lot of work 

cut out for it to explore those areas. 

  VICE CHAIRPERSON MILLER:  Just one more 

point, just to hammer this home and make sure I know 

as far as how far you are going. 

  Basically, you are saying that, if there 

is an inconsistent regulation with the D.C. law, that 

you are applying the D.C. law.  You are not saying 

that with respect to Federal law?  Or both? 

  MS. BELL:  I'm sorry.  To the extent that 

a D.C. law is inconsistent with a Federal law or a 

D.C. regulation -- 

  VICE CHAIRPERSON MILLER:  No, to the 

extent that a D.C. regulation is inconsistent with a 

Federal law. 
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  MS. BELL:  Sitting here, I would imagine 

that a Federal law, unless there are areas that are 

carved out that are uniquely local, it would appear to 

me that the Federal law would preempt.  In this 

particular case, there is statute, there is language 

that suggests that the Federal statute should preempt 

or the result should be consistent, not inconsistent, 

with the local laws.   

  CHAIRPERSON MILLER:  Okay, thank you. 

  BOARD MEMBER ZAIDAIN:  Mr. Chair, I just 

have a quick question.  Looking at the letter of July 

14, 2003, which I am assuming is the issue at hand, 

this is talking about the issue of building permit for 

the interior work.  We have heard some testimony about 

the exterior work today.  Can I make the assumption 

that this interpretation applies to that permit as 

well, and that permit has already been issued? 

  MS. BELL:  I think that -- I guess I am 

somewhat unclear.  The letter refers to the letter 

sent to us by Mr. Nettler regarding the transfer, not 

regarding the permits. Permits were issued for work, 

interior work and, as he indicated, one exterior 

permit was for the retaining wall.  But I don't know 

if you have Mr. Nettler's letter in your packet, but 

we were -- 
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  BOARD MEMBER ZAIDAIN:  Mr. Nettler's 

letter to you or DCRA? 

  MS. BELL:  That is correct.  He raised his 

concerns in an April 8th letter where he indicated 

that he subsequently found out about our approval of 

the transfer and our incorrect assessments of the law. 

  BOARD MEMBER ZAIDAIN:  Okay.  Before I get 

off that, just to finish my thought, your 

interpretation is the same for the retaining wall, 

that there was a permit issued, that the permit for 

the retaining wall, which is an exterior structure, 

can be issued as a matter of right, did not need to go 

before the FM BZA.  Correct? 

  MS. BELL:  Yes. 

  BOARD MEMBER ZAIDAIN:  I just wanted to 

make sure.  Thank you. 

  MS. OGUNNEYE:  Can I just add something to 

that? 

  BOARD MEMBER ZAIDAIN:  Sure. 

  MS. OGUNNEYE:  The permit for the 

retaining wall was actually a repair of an existing 

retaining wall.  So it is not a new addition or 

retaining wall. 

  BOARD MEMBER ZAIDAIN:  Okay. 

  CHAIRPERSON GRIFFIS:  That's what the 
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permit application said? 

  MS. OGUNNEYE:  Correct.   

  CHAIRPERSON GRIFFIS:  Do you have drawings 

attendant to that? 

  MS. BELL:  Drawings of the fence? 

  CHAIRPERSON GRIFFIS:  The wall. 

  MS. OGUNNEYE:  Yes.  It is noted on the 

pack. 

  CHAIRPERSON GRIFFIS:  Why don't we include 

that in the supplemental submission also.   

  BOARD MEMBER ZAIDAIN:  Just provide some 

clarification on that, if you wouldn't mind.  Thank 

you. 

  BOARD MEMBER ETHERLY:  Just as a follow-

up, Mr. Chair, to the Vice Chair's question to Ms. 

Bell, I want to be sure I am clear now.  I think I'm 

fairly clear on the argument, but I just want to make 

sure I'm absolutely certain on it. 

  One, it is DCRA's contention that there is 

a preemption issue here, that clearly where a Federal 

statute sets out an intent to, as I think the 

expression goes, occupy the field, that you have to be 

cognizant of that.  I believe it is your argument that 

there was an intent to preempt here under the Federal 

statute.  Correct? 
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  MS. BELL:  That's correct, and also that 

it is part of the D.C. Code.  So the D.C. Code has 

codified, in effect, what was the Federal statute. 

  BOARD MEMBER ETHERLY:  Absolutely.  So in 

essence, there isn't a preemption issue, because we 

have adopted it ourselves. 

  MS. BELL:  That's correct. 

  BOARD MEMBER ETHERLY:  In the D.C. Code. 

  Now with that, with that interpretation in 

mind but perhaps putting that aside for a moment, is 

there anything in your -- either in terms of your 

practice or custom within DCRA that would support the 

argument, because I think you heard it made in the 

presentation, in Mr. Nettler's presentation, that the 

Zoning Commission, of course, language speaks to the -

- When you look at the continuation of a foreign 

mission, it has to be the same country but, once you 

have a change in the country, that grandfathering or 

the process stops, and you initially have to start 

again. 

  Is there anything that you have found 

which would support that interpretation or is it also, 

of course, DCRA's position that, when you look at 

1306(h)(2), that that does not require the same 

country for that particular subsection to apply? 
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  MS. BELL:  Well, I would also like to 

point out -- I think Mr. Mlotek mentioned it -- there 

is a provision in the United States Code with regard 

to preemption, and there is also a preemption statute, 

if you just go down one -- 

  BOARD MEMBER ETHERLY:  To (j)? 

  MS. BELL:  Right, and also to 1307. 

  BOARD MEMBER ETHERLY:  Okay.  But with the 

preemption piece aside, because I'm tending to agree 

with you that this is fairly straightforward, but just 

to kind of put a pin in it with respect -- going back 

up to Section (h)(2), even if you have a situation 

where one country seeks to transfer its foreign 

mission property to another country, that still in no 

way undermines the impact of that. 

  I'm not being as fluid as I'd like to be 

here, but what I am essentially trying to get at here 

is:  In this instance, because you have a transfer 

from one country to another, that in no way eliminates 

the applicability of subsection (h)(2) -- 1306(h)(2) -

- with regard to "for continuing use of a chancery by 

a foreign mission," to the extent that the chancery 

was being used by a foreign mission. 

  MS. BELL:  That's correct, by "a," not 

"the."  Also, I pointed out, as Ms. Miller, I think, 
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mentioned to me, it has also been the history, at 

least as we understand it, from the 1980s.  Then as I 

said, we have had a number of Zoning Administrators, 

but it has been pretty consistently applied by Zoning 

Administrators that there are other transfers. 

  I know the next question is:  In what has 

that been true? 

  BOARD MEMBER ETHERLY:  You will take a 

look at that? 

  MS. BELL:  Yes.  That will be part of my 

supplement. 

  BOARD MEMBER ETHERLY:  Okay.  But broadly 

speaking, it is your understanding or experience that 

those other transfers, without having to specify, but 

you recall those other transfers being between 

different countries? 

  MS. BELL:  That is correct, as opposed to 

the same.  That is correct.  Our issue is use as 

opposed to location and relocation which, I might add, 

was the issue in the Taiwanese case, the location 

question. 

  BOARD MEMBER ETHERLY:  Thank you.  Thank 

you, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Thank you.  Any 

other questions by the Board?  Anything further? 
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  MS. BELL:  No.  No, there is nothing 

further.  I just wanted to ask before we leave the 

table, is there any other additional information that 

the Board may need or would like to take a look at in 

the supplement? 

  CHAIRPERSON GRIFFIS:  Not that I am aware 

of right now.  Some may come up. 

  MS. BELL:  Thank you. 

  CHAIRPERSON GRIFFIS:  Mr. Nettler? 

  MR. NETTLER:  I am going to be asking you 

questions.  You are not planning to leave? 

  MS. BELL:  I was trying to move all my 

things.   

  MR. NETTLER:  Let me first ask you -- 

  CHAIRPERSON GRIFFIS:  Before you start, it 

is my understanding that Ms. Ogunneye only testified 

to the exterior permit.  Is that correct? 

  MS. OGUNNEYE:  Correct.  That was the only 

issue I needed to clarify, is the retaining wall was 

existing. 

  CHAIRPERSON GRIFFIS:  So you are going to 

cross-examine the attorney. 

  MR. NETTLER:  Well, she was giving 

testimony as to facts.  She was testifying as to facts 

in the record.  She is testifying -- 



 

 

 NEAL R. GROSS 
 COURT REPORTERS AND TRANSCRIBERS 
 1323 RHODE ISLAND AVE., N.W. 
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com 

 236

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

25 

  CHAIRPERSON GRIFFIS:  Were you sworn in? 

  MS. BELL:  No, I was not.  What I think 

Mr. Nettler is referring to, and we can certainly have 

the Chief testify to it -- because we didn't provide a 

 document, I was sort of outlining for you what our 

statement -- and I said that was a statement of facts, 

which she is also well versed in.  So she can provide 

testimony about -- 

  CHAIRPERSON GRIFFIS:  I tend to agree, 

because it is the Zoning Administrator's case that you 

presented, and it may well have been put into a 

preliminary or a factual basis, and then someone is 

going to have to defend it.  Ms. Ogunneye is here.  So 

she is available. 

  MR. NETTLER:  If I might just respond a 

little bit.  I'm sorry, because this isn't solely the 

Zoning Administrator's case, because the appeal -- 

This wasn't a letter that was issued by the Zoning 

Administrator.  This was a letter decision that was 

issued by the Office of General Counsel regarding this 

issue.   

  I mean, as far as I know, in our dealings 

with the Office regarding these issues, we never 

received any or had any discussions with the Zoning 

Administrator over this.  It was solely with the 
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Office of General Counsel, and our appeal was from the 

letter that was issued by the Office of General 

Counsel, and the Office of General Counsel was relying 

on certain facts which she says supports the position 

that was taken by her office in this case.   

  CHAIRPERSON GRIFFIS:  Let's go. 

  BOARD MEMBER ZAIDAIN:  What is the 

difference between what she presented and what you 

presented in your initial presentation? 

  MS. NETTLER:  I don't think I was 

referring to any facts.  I am referring -- I have a 

witness who was referring to facts.  I was solely 

discussing what the law is and how it applies to the 

facts that have been developed in this matter.   

  I don't recall having testified as to what 

the history is of the Zoning Administrator's office or 

as to applications that have been treated in one way 

or another or, at least in terms of their internal 

workings, or as to other issues that are facts that 

are sought to be presented here.   

  MS. BELL:  You know, for the purposes of 

trying to move the hearing along, I'd be glad to 

respond.  But to the extent the responses require a 

factual basis, I can certainly have the Chief respond. 

 But I do think Mr. Nettler's comments with regard to 
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Ms. Edwards' letter and other things certainly related 

to documents and facts.   

  I just think it is awkward that lawyers 

get in a position of providing witness testimony. 

  CHAIRPERSON GRIFFIS:  That's true. 

  MS. BELL:  But for the purposes of moving 

this along, there's been a number of procedural issues 

that sort of bogged down the clarity of the issues.  

So I'd be glad to. 

  MR. NETTLER:  I do agree.  It is odd to 

have that situation, and I would rather have had facts 

come in through someone who was asked to give those 

facts as opposed to counsel who has done so.  But I 

think that that's happened. 

  CHAIRPERSON GRIFFIS:  Let's go. 

  MR. NETTLER:  Let me first ask you about 

your comment about the history of the Department of 

Consumer and Regulatory Affairs or the Zoning 

Administrative office with regard to changes of use 

from one chancery to another. 

  How many matters have you looked at from 

1980 on that provided a basis for you to make that 

decision? 

  MS. OGUNNEYE:  This would be me? 

  MR. NETTLER:  No, this would be -- Well, I 
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didn't hear you testifying to that.  I'm asking -- 

  MR. MLOTEK:  I'm sorry.  I have to rise to 

make an objection because of this cross-examination 

issue.  I don't think that is a fact.  A fact means a 

fact concerning this case, concerning what Jordan 

Embassy chancery did with this property or what Yemen 

has done with the property.  Actually, that would be a 

fact. 

  The issue of how many prior cases were 

handled by the Zoning Administrator technically is not 

a matter of fact.  It is a matter of law.  These are 

precedent cases. 

  CHAIRPERSON GRIFFIS:  A matter of law, how 

many times they have done this before?   

  MR. MLOTEK:  Sure.  It is an issue of what 

the prior decisions were.  I believe that that is a 

matter of law and not a matter of fact.  I just want 

to put it on the record. 

  CHAIRPERSON GRIFFIS:  Okay. 

  MR. NETTLER:  I might just say, this is 

the -- The position taken was that there has been a 

consistent response to a certain set of facts, and 

that was one of the predicates for the decision that 

was reached in this situation.  So I am trying to 

understand what these -- the extent to which these 
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facts exist that supposedly provided a basis for 

saying that this has been the consistent 

interpretation by this agency of this decision -- of 

this action. 

  BOARD MEMBER ETHERLY:  Just as a comment 

to Mr. Mlotek's objection, I agree in principle with 

your response, Mr. Chairman, but I do agree with the 

spirit of Mr. Mlotek's objection; because I think it 

is a nuance.  I understand what Mr. Nettler is getting 

at, but I think a lot of the exchange that I engaged 

in with counsel for DCRA was focused on trying to 

glean definitely some insight into the legal argument. 

  While I would agree that some factual 

issues came out, I don't think they -- I would not see 

them as having been presented in such a vein that they 

would be treated as factual testimony and subject to 

cross-examination.   

  I am inclined, Mr. Chair, to just follow 

your lead and just -- you know, just go ahead and 

shoot and see where it leads, but I have a sense that 

it might get us bogged down in arguing back and forth 

over some of these facts and not move us forward.  

That is my concern. 

  MR. MLOTEK:  Can I just try to demystify 

my objection, reveal to you my underlying motivation. 
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 It is not a hidden one.   

  Because Ms. Bell, obviously, did not have 

this information and could not respond to the question 

that was asked several times about how often has this 

happened in the past, and I mentioned to her that I am 

prepared to state that in general terms, not 

definitively, but I know many cases --  It is going to 

be a key part of the argument that I present -- that 

this has been the undeviated practice of the Zoning 

Administrator, going back to 1982, and I am prepared 

to cite some examples, and I will give them to you. 

  I will not then -- I will not be putting 

these forward as a matter of facts.  I will be putting 

these forward as administrative practice by the 

District of Columbia government, and I will not then 

subject myself to cross-examination by Mr. Nettler on 

the grounds that these are not facts in the normal 

adjudicative sense. 

  A fact is who struck John, what did 

parties do, what did other people do. 

  CHAIRPERSON GRIFFIS:  We have a lot of 

that. 

  MR. MLOTEK:  Right.  That's right.  But 

when a lawyer goes into court and says, you know, in 

1982 the Supreme Court ruled in thus and such a case, 
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it's a fact that the Supreme Court ruled.  They issued 

a decision, but you can't then -- That is the law that 

they are -- 

  CHAIRPERSON GRIFFIS:  I understand. 

  MR. NETTLER:  Let me just say that I think 

Mr. Mlotek is mixing up issues of law with regard to 

what cases are out there that exist as opposed to what 

facts are relied upon by an administrative official in 

taking a certain action, and the Court of Appeals has 

specifically said when addressing an appeal -- this 

Board, when addressing an appeal from a decision of 

the Department of Consumer and Regulatory Affairs, 

which is reviewing whether to give any deference to 

the Zoning Administrator or Department of Consumer and 

Regulatory Affairs, it is appropriate to look at the 

consistent interpretation and application of a 

regulation to determine whether there is deference 

owed to those decisions. 

  Well, there's been a factual statement 

made here that this has been the consistent 

interpretation, and I am certainly entitled to probe 

that to see whether that is actually correct or not 

with this witness, and I certainly will be able to 

probe that with Mr. Mlotek. 

  I have already pointed out to the Board at 
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least one situation where that wasn't the case, and I 

would like to find out where there are others. 

  CHAIRPERSON GRIFFIS:  Isn't there more 

substance under that probing when we actually have the 

specific cites, and then you may look at, in fact, 

addressing the merits of each of the decisions? 

  MS. NETTLER:  Well, the fact that 

Department of Consumer and Regulatory Affairs isn't 

prepared to go forward today in the same fashion that 

somebody who is a party to this Board is supposed to 

be prepared to go forward shouldn't preclude me from 

being able to cross-examine them about certain facts 

that they have alluded to before you; because I am not 

going to get that chance again to be able to cross-

examine them and to follow up on any answers that are 

provided to you. 

  CHAIRPERSON GRIFFIS:  Right.  I just 

wonder how much you are going to get. 

  MR. NETTLER:  We probably would have got 

an answer a lot sooner than it would have been -- 

 CHAIRPERSON GRIFFIS:  Mr. Zaidain? 

  BOARD MEMBER ZAIDAIN:  To me, it's almost 

-- It's a commonsensical thing about how we normally 

do business.  We've got an attorney, an unsworn 

attorney, who has put forward a legal argument, which 
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is how I view it, and then we've got a witness who has 

testified to one thing. 

  I don't understand why that opens the door 

to both of these being cross-examined on a whole range 

of issues.  I mean, to me -- I mean, I don't 

understand.  I'm still not clear on the difference on 

why she is subject to cross-examination and why you 

are not.  Are you subject to cross-examination? 

  MR. NETTLER:  I haven't presented any 

facts. 

  VICE CHAIRPERSON MILLER:  Well, my opinion 

here is that it looks like Ms. Bell did present a lot 

of facts, almost in summary form, of what DCRA did, 

and that Mr. Nettler is allowed to probe what DCRA 

relied upon.  But I'm not sure that Ms. Bell as the 

attorney is the appropriate witness, because I don't 

believe that you are the one that made the decision or 

looked at the documents or didn't look at the 

documents, and that an appropriate witness would be 

someone from DCRA, the agency itself, not an attorney. 

  MR. NETTLER:  The problem is that, if this 

was a letter that was issued by the Zoning 

Administrator in response to a complaint about the 

application of the zoning regulations, I dare say that 

I would be allowed to cross-examine the Zoning 
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Administrator about what was relied upon as a basis 

for making this decision.  Well -- 

  VICE CHAIRPERSON MILLER:  We don't have 

Ms. Edwards here.  She is the one that wrote the 

letter.   

  MR. NETTLER:  Then I would ask you to 

strike the testimony that has been provided as the 

individuals are not competent to testify. 

  MS. BELL:  Well, you know, I think that 

Mr. Nettler's argument is not helpful for a number of 

reasons.  The summary of facts that I provided was to 

support the arguments, the legal arguments we were 

making with regard to our decision. 

  We do have someone here from the Zoning 

office who is familiar with the case.  Although she is 

not the person who made the decision, she has reviewed 

the case file and spoken with the Acting Zoning 

Administrator, and she is able to provide testimony. 

  To the extent that I provided facts, as I 

mentioned, those facts would also be information that 

she has available to her, and she can testify for that 

purpose.   

  So it seems to me, if Mr. Nettler is 

interested in getting the information from us, then 

that is the vehicle to do it. 
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  MR. NETTLER:  Well, I will cross-examine 

the Zoning Administrator to see if we can acquire 

those facts. 

  CHAIRPERSON GRIFFIS:  I think that is 

safer. 

  VICE CHAIRPERSON MILLER:  Are you going to 

adopt the testimony of Ms. Bell with respect to the 

factual issues as your testimony?  Can you do that 

and, therefore, be subject to cross-examination on it? 

  MS. BELL:  Do you understand what she is 

asking you? 

  MS. OGUNNEYE:  Yes.   

  MS. BELL:  You don't have to say anything. 

  MS. OGUNNEYE:  Is it okay to say maybe not 

100 percent? 

  BOARD MEMBER ZAIDAIN:  I would then 

suggest that it wouldn't be appropriate for her to 

respond. 

  MS. BELL;  I don't quite know what -- Can 

I just have a moment?   

  CHAIRPERSON GRIFFIS:  We will take a 

couple of minutes. 

  (Whereupon, the foregoing matter went off 

the record at 5:08 p.m. and went back on the record at 

5:10 p.m.) 
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  CHAIRPERSON GRIFFIS:  Very well.  After a 

brief discussion with the Board, we have come to this 

decision.  As we have an amount, a good amount of 

additional supplemental information, what we would 

like to do is continue this and to have that 

supplemental information in, and we are going to go 

through what the pertinent points are and the aspects 

are. 

  We are going to require, of course, that 

you bring witnesses available that can answer 

questions, cross-examination to that information.  I 

think that will settle things a little bit on where we 

can go and what we can get into today. 

  I think it will be -- which is, of course, 

my most important obligation -- It will be the most 

important thing the Board -- It will provide the 

substance to the Board that we need, and that is why 

we are here. 

  So that being said, I am proposing the 

first of the afternoon of February 17th.  We have two 

appeals that afternoon, this being one of them.  We 

will call this first, first in the afternoon.  We will 

finish it, and then we will go to the next appeal.  We 

will be very expeditious.  We had a little bit more 

flexibility with time this afternoon.  We will not 
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have that on the 17th.  So it will pick up the pace 

quite a bit. 

  Are there difficulties with scheduling for 

the participants on February 17th, Tuesday? 

  MR. NETTLER:  Could I just bring this up? 

 I'm just looking. 

  CHAIRPERSON GRIFFIS:  Sure.  I'll give 

everyone a minute.  You may want to come forward, 

because there might be questions or other things that 

we are just going to run through in terms of 

continuing process. 

  Okay, you'll let me know.  Right? 

  MR. NETTLER:  No, that's fine. 

  CHAIRPERSON GRIFFIS:  The 17th is okay?  

Mr. Mlotek, is the 17th in the afternoon at one 

o'clock accommodating? 

  MR. MLOTEK:  Yes, it is, Mr. Chair. 

  CHAIRPERSON GRIFFIS:  Excellent.  Okay, 

and I am assuming also D.C.?  How does the 17th look? 

  MS. BELL:  Yes, that's fine for me.  Thank 

you. 

  CHAIRPERSON GRIFFIS:  Excellent.  We will 

call this as close to one o'clock as possible.  That 

being said, Ms. Bailey, if you wouldn't mind just 

reiterating what the Board has required for 
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submission. 

  MS. BAILEY:  Mr. Chairman, I have that Mr. 

Nettler is to provide related Court of Appeal cases -- 

Is it Court of Appeal cases, Mr. Nettler? 

  MR. NETTLER:  Oh, on the authority issue. 

 Yes, I understand what you mean. 

  MS. BAILEY:  Okay.  Ms. Bell is also to 

provide a prehearing statement, and the Board has 

listed a variety of items to be included, and staff 

would be glad to go over those with you if you would  

give us a call.  I am assuming that you have most of 

them. 

  MS. BELL:  Right.  Okay. 

  CHAIRPERSON GRIFFIS:  Can I interrupt, Ms. 

Bailey? 

  MS. BAILEY:  Sure. 

  CHAIRPERSON GRIFFIS:  The two critical 

pieces, of course, are going to be that of the past 

practice, and we are going to need, clearly, somebody 

here that can speak to that aspect. 

  MS. BELL:  Well, as I tried to explain 

before, the Zoning Administrator that made the 

decision -- 

  CHAIRPERSON GRIFFIS:  Somewhere there is 

institutional history, and I would think also the 
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certificate of occupancy, and certificate of occupancy 

application.  I think those were the two, among 

others, that Ms. Bailey has.  But I think that there 

is -- Those are the two most substantive at this 

point. 

  Okay.  So you are going to coordinate with 

Ms. Bailey on all the additional filings.  Mr. 

Nettler. 

  MR. NETTLER:  Only that's -- If the 

Department of Consumer and Regulatory Affairs could 

provide us copies of what they have provided to you as 

well, since there does seem to be some inconsistency 

in terms of what we understand the permits have been 

that was being sought.  So without seeing the 

information, I don't know -- 

  CHAIRPERSON GRIFFIS:  Okay.  I'm sure you 

are very well aware, but I'll go through all the 

standard procedures.  Ms. Bailey is going to run 

through the rest of her list.  She is going to give 

dates, and then it will be stated again perhaps, 

unless I forget, that, yes, clearly anything submitted 

in at this point is also to be served on everyone 

else.  If you are not aware of who to serve it and how 

to serve it, I'll that happen when we disband, and you 

can all exchange business cards.  Ms. Bailey? 
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  MS. BAILEY:  Mr. Chairman, it wasn't 

specifically stated, but the State Department is an 

intervenor at this point, and will they be submitting 

something into the record? 

  MR. MLOTEK:  Do I have to state that now 

for the record?  We would like to hold open the 

opportunity or the option of doing so, but I don't -- 

I want to go back and consult with my colleagues and 

superiors and see whether we do or whether we don't.  

I don't know. 

  CHAIRPERSON GRIFFIS:  I see.   

  MR. MLOTEK:  But if we have until February 

17th to do so -- 

  CHAIRPERSON GRIFFIS:  Right. 

  MR. MLOTEK: -- provided we serve -- 

  CHAIRPERSON GRIFFIS:  We'll be back on the 

17th.  It would be well before that.  I would suggest 

that we do, that we require that there be at least a 

skeleton preliminary submission, so that we all know. 

 Frankly, it is going to save everybody time, so that 

you are not handing us ten pages on the day of, and 

everyone else participating.  They have time to review 

it and prepare, and we can have some logical 

discussion. 

  As complicated as this started, I think 
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this may end up not being so complicated as things get 

through.  Clearly, the more we have ahead of time, the 

easier it is for us. 

  MR. MLOTEK:  In that case, we will submit 

something.  When do you want it? 

  CHAIRPERSON GRIFFIS:  That's what we'll 

get to.  Okay, Ms. Bailey, others? 

  MS. BAILEY:  Just the dates, Mr. Chairman. 

 As you indicated, February 17th, the first case in 

the afternoon, and I am going to take -- If you grant 

me permission to suggest January 27th as a submission 

date and February 10th, the parties may respond to 

each other.  So January 27th for the submission and 

responses February 10th. 

  CHAIRPERSON GRIFFIS:  Okay.  Difficulties 

with that?  Questions?  No problems?   

  MR. MLOTEK:  What was the response date 

again? 

  CHAIRPERSON GRIFFIS:  The 10th. 

  MR. MLOTEK:  The 20th? 

  CHAIRPERSON GRIFFIS:  Yes.  The 10th would 

put us a week prior to.   

  MR. MLOTEK;  My own preference would be 

that -- That is leaving a lot of time between the 

final submission and the response, which I'm not sure 
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would be all that necessary.  I would prefer that 

there be a later date for the initial submission.  I 

don't know that we need -- 

  CHAIRPERSON GRIFFIS:  Two weeks for a 

response? 

  MR. MLOTEK:  -- for a response, right, or 

that we need an entire -- Well, I guess you want an 

entire week to consider them, all the papers. 

  CHAIRPERSON GRIFFIS:  The latest they can 

come in is the 11th, if you want the Board to see it. 

 So the 10th makes the most sense. 

  MR. MLOTEK:  Right, right.  Why don't we 

say February 3rd, if that's a weekday.  I don't have a 

calendar here.  Is that a weekday or a weekend day? 

  CHAIRPERSON GRIFFIS:  February 3rd is a 

Tuesday. 

  MR. MLOTEK:  Why don't we say February 

3rd. 

  CHAIRPERSON GRIFFIS:  For initial 

submission? 

  MR. MLOTEK;  For the initial submissions, 

and then February 10th for any responses. 

  CHAIRPERSON GRIFFIS:  And one week 

turnaround for responses?  Opinions?  Mr. Nettler, any 

objection to that? 
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  MR. NETTLER:  No. 

  CHAIRPERSON GRIFFIS:  No objection.  Does 

the government have any objection to that? 

  MS. BELL;  No. 

  MR. MLOTEK:  And under your present order, 

by what manner?  Can the submissions be done by FAX or 

by electronic? 

  CHAIRPERSON GRIFFIS:  They can be done 

FAX, but not electronic.  Ms. Bailey? 

  MS. BAILEY:  It can be done FAX. 

  MS. BELL:  I think it can be done 

electronic pursuant to the regs.  By e-mail. 

  CHAIRPERSON GRIFFIS:  But we require 

copies.  Why don't you guys take care of that 

technical stuff, and get that out of the way, because 

I don't know anything about it.  I just take good 

copies. 

  Let me ask, anything other procedural that 

would be important for us right now?  Anything else?  

Everyone clear then?  Seventeenth, first in the 

afternoon.  Of course, that will be the continuation. 

 Mr. Moy? 

  MR. MOY:  Mr. Chair, I just want to add on 

submissions, we can accept documentation by FAX, but 

we also prefer to have hard copies with signatures 
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delivered or mailed. 

  MR. MLOTEK:  Right.  I was asking only for 

the purpose of meeting the deadline. 

  CHAIRPERSON GRIFFIS:  We just gave you an 

extra week.  You shouldn't be sweating the deadline. 

  MR. MLOTEK:  I'm just trying to be 

cautious. 

  CHAIRPERSON GRIFFIS:  Okay.  The critical 

piece, obviously, in the first submission, just from 

my understanding -- and you know, I don't control what 

the Office of Zoning does, but it is going to be 

getting it to everybody.  So if that's the case, if 

you guys want to all understand how you are going to 

get it, if it's just electronic, that doesn't matter 

to us.  The critical piece is that everyone gets it, 

can respond to it, so when we get back here, everyone 

is ready, and we are ready to go.   Okay?  Great. 

  Anything else?  Anything else for us 

today? 

  MS. BAILEY:  No, Mr. Chairman. 

  CHAIRPERSON GRIFFIS:  Thank you.  Thank 

you so much.  Then I can conclude the 13th January 

2004 afternoon session of BZA. 

  (Whereupon, the foregoing matter went off 

the record at 5:29 p.m.) 


